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Preface

The book is intended to be a comprehensive and supportive text for those studying employment
law, whether they are law students or others. A particular feature of this new edition is a separate
chapter on non-standard working in which we have tried to reflect upon the increase of this type
of work and the development of the so-called gig economy.

The big imponderable in the writing of this edition has been the effect of the decision by the
UK to leave the EU. Much of our employment law has its derivation in legislation enacted by the
EU and we have reflected this in our writing. The government has stated that these employment
rights will be incorporated into national law when we leave, but we must wait on developments.

Malcolm Sargeant
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21 THE STUDY OF EMPLOYMENT LAW

1.1 Introduction

The subject of employment law is the regulation of the relationship between employer and worker
or, put in another way, the relationship between the user of labour and the supplier of labour. This
regulation takes place at an individual level and at a collective level. At an individual level, the law
takes the view that the contract of employment is like any other contract, namely a legally binding
agreement that two equal parties have voluntarily entered into. At a collective level, workers and
employers have banded together into trade unions and employers’ associations in order, partly, to
give themselves greater bargaining power with each other.
The sources of this regulation are diverse and, until Brexit takes effect, include:

Primary and secondary legislation initiated or supported by government.

2. The EU Treaties and legislation, usually, but not always, in the form of Directives.

3. The decisions of the courts, including the High Court, employment tribunals and the
Employment Appeal Tribunal, but especially, as in other fields of law, decisions of the Court of
Appeal and the Supreme Court.

4. The decisions of international courts, currently the Court of Justice of the European Union and
the European Court of Human Rights.

5. Codes of practice and guidance issued by Ministers of the Crown and by individual bodies
authorised by statute to do so. These latter include the Health and Safety Executive and the
Equality and Human Rights Commission (EHRC).

6. The Advisory, Conciliation and Arbitration Service (ACAS) and the Central Arbitration
Committee (CAC), which have been given a special role by governments in the field of dispute
resolution between workers and employers, both individually and collectively.

A concern for students of employment law is how to access the large amount of information
available in the most efficient and effective way. Books are one source of information but further
study means accessing the law and its sources directly. The purpose of this chapter is to provide
some information on accessing employment law and to show that a large amount of information
is available free from the organisations mentioned above and others, much of which is accessible
via the internet.

1.2 Primary and secondary legislation

The Acts of Parliament most often referred to in this book are the Employment Rights Act (ERA)

1996 and the Equality Act (EA) 2010. Both of these have been much amended by other statutes.

There are other important Acts, such as the Trade Union and Labour Relations (Consolidation) Act

(TULRCA) 1992 and the National Minimum Wage Act (NMWA) 1998.There are also a large number

of statutory instruments that form an important source of employment law. For example, much EU

legislation has been introduced via regulations under s. 2(2) European Communities Act 1972.
Study sources for both Acts of Parliament and secondary legislation are:

1. Office of Public Sector Information (OPSI) — the Stationery Office, which is the official
publisher to Parliament, prints copies for sale of all primary and secondary legislation. These
can be expensive but are often available in libraries.

All such legislation since, and including, 1988 is available at: www.legislation.gov.uk. Here
you can click on ‘Browse Legislation’, ‘New Legislation” or ‘Changes to Legislation” and you
will be able to access all Acts of the UK Parliament adopted since 1988 together with draft
legislation. If you click on ‘Statutory Instruments’, you will be able to access subordinate
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legislation. Bear in mind that there are several thousand statutory instruments adopted each
year so it will help you if you know the year and the number that you are looking for. Thus SI
1998/1833 will lead you to statutory instrument number 1833 adopted in 1998, which will
take you to the Working Time Regulations 1998.

2. Houses of Parliament — Hansard is the full verbatim report of debates in the Houses of
Parliament and is kept by many libraries in microfiche format. There is also a large amount of
information available on Parliament’s website at: www.parliament.uk.

If you click on this, you will be able to choose between the House of Commons and the
House of Lords and explore at your leisure. Click on ‘House of Commons’ and then ‘Publications
& records’, and you will see a section on ‘Research publications’. If you click on these, you will
be able to explore all the recent research papers written by House of Commons research staff.
This will include papers on employment law issues and Bills before Parliament.

Alternatively, the Parliament Home Page will give you access to the entire work of Parliament,
including copies of Bills before Parliament and the current work of the House of Commons
and the House of Lords. It will usefully give you access to the Committee System and the
reports that Select Committees of both Houses have made. For example, you might follow this
through to the Business, Energy and Industrial Strategy Committee.

The government department that has the most relevance to the study of employment law is
the Department for Business, Energy and Industrial Strategy. Its website can be found at: www.
gov.uk/government/organisations/department-for-business-energy-and-industrial-strategy.
The site has copies of all the consultations that have taken place about the introduction of many
measures in the field of employment law and provides guidance on current legislation.

3. Other sources of statutes will be the same as for other law subjects studied, such as Halsbury’s
Statutes, Lexis Library and Lawtel.

1.3 The EU Treaties and legislation

Six countries adopted the Treaty of Rome in 1957 but the European Community has grown to 28
Member States at the time of writing. From December 2009 the two principal sources of EU law
have been the Treaty on the Functioning of the European Union and the Treaty on European Union.
The scope of the EU’s activities has also grown from being concerned with a number of primarily
economic objectives to a Union that has an important social dimension as well as an economic one.

As a result of this, there is a large amount of EU material available and it seemed to increase at
a rate that alarmed even specialist students of EU law. Some of this material may still be relevant after
Brexit has been effected so it is worth noting how it may accessed:

1. European Documentation Centres — a large number of libraries contain European Documen-
tation Centres, which will normally have a specialist librarian in charge. These keep paper
copies of both current and historical EU material. They are most useful if you know what you
are looking for rather than starting a cold search.

2. The EU has a website with an enormous amount of material. It is not the easiest site to navigate
but will reward those who know which document they are looking for or those with patience.
It can be found at: http://europa.eu.

Once you have clicked on the language you require, the next page provides a subject list of
what the European Union does. Click on ‘EU by topic’ and the relevant area to choose is
‘Employment and social affairs’. Here you will find useful summaries of legislation and policy
as well as full texts of legislation and case law. You might also try the European Foundation for
the Improvement of Living and Working Conditions (at www.eurofound.europa.eu). This site
has extensive information about what is going on in the EU and individual Member States.
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3. A good library will have other sources, such as those contained on various CDs, as well as
access to relevant information via other commercial bodies.

1.4 The courts
1.4.1 Employment tribunals and the EAT

Section 1(1) Employment Rights (Dispute Resolution) Act 1998 renamed industrial tribunals as
employment tribunals, so this is how they are referred to in this book. Unlike many other courts,
employment tribunals and the Employment Appeal Tribunal (EAT) are created by statute' as is
the subject matter in which they deal.? The composition of employment tribunals is set out in the
Employment Tribunals Act 1996 and provision has recently been made for legal officers to deter-
mine certain claims if the parties have given their written consent.” An interesting issue with
regard to tribunals and the Human Rights Act 1998 was raised in Smith v Secretary of State for Trade and
Industry.* Article 6(1) of the European Convention on Human Rights gives everyone the right to an
‘independent and impartial’ tribunal.® The question raised was whether employment tribunals
which were appointed by the Secretary of State could adjudicate in claims against the Secretary of
State and still be an independent and impartial tribunal.

From 2013 fees were charged at two stages: the issue of the claim and prior to a hearing. Type
A claims were for defined sums — for example, redundancy payments and unauthorised deductions
from wages. The issue fee was £160 and the hearing fee was £230 in 2017. Type B claims were
those involving more complex issues, including discrimination, whistleblowing and unfair
dismissal. The issue fee was £250 and the hearing fee was £950 in 2017.There were arrangements
for multiple claims and a remission system for those on low incomes.® After the Fees Order came
into force there was a dramatic and persistent fall in the number of claims brought to employment
tribunals and, in July 2017, the Supreme Court found that the fees: ‘are in practice unaffordable by
some people, and that they are so high as in practice to prevent even people who can afford them
from pursuing claims for small amounts and non-monetary claims’.” It therefore quashed the Fees
Order on the basis that it infringed both the common law constitutional right of access to justice
and EU law. However, the effect is likely to be that the government will introduce a new fees regime
as soon as possible.

Following evidence that employers were failing to pay sums awarded by tribunals, sections
37A-37Q ERA 1996 were introduced in 2016 to enable enforcement officers to issue a warning
notice specifying a date by which an outstanding tribunal award and interest must be paid. An
employer not complying with the notice may incur a financial penalty (payable to the Secretary of
State) of 50 per cent of the sum owed, subject to a minimum of £100 and a maximum of £5,000.
However, employers qualify for a reduction of 50 per cent of the penalty if they pay the reduced
penalty and the whole unpaid amount within 14 days after the day on which notice of the decision
to impose the penalty was sent.

Appeals from employment tribunals are normally to the EAT, which sits in Edinburgh and
London. Proceedings are to be heard by a judge alone unless a judge directs otherwise.® Apart from

1 Seess 1 and 20 Employment Tribunals Act 1996.

2 Sections 2—-3 and 21 Employment Tribunals Act 1996.

3 Sections 4 and 22-25 Employment Tribunals Act 1996 (as amended).

4 [2000] IRLR 6.

5 On the application of Article 6 to disciplinary proceedings, see Mattu v University Hospitals of Coventry and NHSTrust [2012] IRLR 661 CA.
6 The Employment Tribunals and the Employment Appeal Tribunal Fees Order 2013, SI 2013/1893.

7 R (on the application of UNISON) v Lord Chancellor (2017) UKSC 51 (para. 117).

8 Section 28(2)—(8) Employment Tribunals Act 1996.
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TABLE 1.1 Employment tribunal cases sent to ACAS for conciliation in 2016/17

Subject matter Number and percentage of applications
Unfair dismissal 10,663 57%
Breach of contract 6,422 34%
Wages Act 6,043 32%
Working time (annual leave) 4,467 24%
Disability discrimination 3,643 20%
Sex discrimination 1,994 1%
Race discrimination 1,785 10%
Redundancy pay 1,542 8%
Public interest disclosure 1,369 7%
Maternity detriment 859 5%
Other 4,628

Total jurisdictions 43,415

challenges to the decision of the Certification Officer, an appeal to the EAT can only be made on a
point of law and must be lodged within 42 days.” Prior to the Supreme Court’s decision in R v Lord
Chancellor (see above), the lodgement fee was £400 and the hearing fee was £1,200.

Table 1.1 provides a breakdown of the employment tribunal cases sent to ACAS for conciliation
in2016/17."

1.4.2 Case reports
Paper reports of proceedings at the EAT, the Court of Appeal (CA) and the Supreme Court are
published in:

® Industrial Cases Reports (ICR)
® Industrial Relations Law Reports (IRLR).

Wherever possible, these are the sources used in this book. Both carry good summaries of the cases
in question. Cases may also be reported in non-specialist law reports, such as the All England Law
Reports (All ER), the Weekly Law Reports (WLR), or in Appeal Cases (AC).

Other, more comprehensive, sources are:

® www.employmentappeals.gov.uk (the EAT)
® www.gov.uk/government/organisations/hm-court-service (the High Court and the Court of

Appeal)
® www.ssupremecourt.uk/decided-cases (the Supreme Court).

Apart from the EAT, these sources are not restricted to employment law cases only and can be found
via a number of other links. The advantage of all these sites over the paper reports is that the
judgment of the court is reported in full in all cases. The Employment Tribunals Service website also

9 Rule 3 Employment Appeal Tribunal Rules 1993, ST 1993/2854.
10 See ACAS Annual Report 2016/17.
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contains a lot of useful information and statistics. It can be found at: www.justice.gov.uk/tribunals/
employment.

For employment law purposes, currently the two most important courts are the Court of
Justice of the European Union (Court of Justice) and the European Court of Human Rights (ECHR).
Significant and relevant cases in both are reported in the ICR and IRLR but they both have their own
paper and electronic reports. These are:

® European Court Reports (ECR) for the Court of Justice
® FEuropean Human Rights Reports (EHRR) for the European Court of Human Rights.

Again, these reports cover all the work of the courts and will include a large number of cases that
are not directly relevant to the study of employment law. In addition, both courts have websites that
will provide access to the judgments of the court. These sites are:

® https://europa.eu/european-union/about-eu/institutions-bodies/court-justice_en (the
Court of Justice)
® www.echrcoe.int (the ECHR).

1.5 Advisory, Conciliation and Arbitration Service

The Advisory, Conciliation and Arbitration Service (ACAS) was established by statute in 1975 to
promote the improvement of industrial relations.!" It operates as an independent publicly funded
body and is not subject to direct ministerial control. It is run by a council of 12 individuals, which
is made up of leading figures from business, unions, independent sectors and academics. ACAS
operates in four key areas of activities. These are:

preventing and resolving disputes by means of collective conciliation and advisory mediation
conciliating in actual and potential complaints to employment tribunals
providing information and advice

roODd-=

promoting good practice and training.
Examples of its success are:

® In 2016/17,"” 670 collective disputes were closed by outcome and another 253 were
withdrawn; 615 cases were successfully completed and 55 unsuccessfully.

® In the same period, 18,220 individual conciliation case outcomes were explained. Of these,
16.7 per cent were withdrawn and 51.8 per cent settled, and 22.7 per cent made it to a
tribunal hearing.

The ACAS annual report is a good source of statistical information and is free from the website. It
also produces a wide range of publications that focus on good practice and explain the legal
obligations of practitioners. Of considerable importance is its guide Discipline and Grievances atWork (see
Chapter 4) and its codes of practice on:

® disclosure of information to trade unions for collective bargaining purposes 2003
® time off for trade union duties and activities 2010

11 See now s. 209 TULRCA 1992.
12 See the latest annual report available on the ACAS website, www.acas.org.uk.
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®  disciplinary and grievance procedures 2015
® settlement agreements 2013 and
® requests to work flexibly 2014.

ACAS has authority to issue these codes of practice under ss 199—-202 TULRCA 1992. Sections 207
and 207A TULRCA 1992 provide that the contents of these codes will be taken into account at
hearings before employment tribunals, courts or the Central Arbitration Committee (CAC). ACAS
has a very useful website, which contains consultation and proposals on matters such as new codes
of practice. It can be found at: www.acas.org.uk.

1.6 Central Arbitration Committee

The Central Arbitration Committee (CAC) is a permanent independent body with a number of roles:"

1. To adjudicate on applications relating to the statutory recognition of trade unions for collective
bargaining purposes (see Chapter 12).

2. To determine disputes between employers and trade unions over the disclosure of information
for collective bargaining purposes (see Chapter 12).

3. To determine claims and complaints regarding the establishment and operation of European
Works Councils in Great Britain (see Chapter 10).

4. To provide voluntary arbitration in trade disputes, in certain circumstances.

In the period 2016/17 the CAC did not receive any applications concerning voluntary arbitration.
However, it received seven applications concerning disclosure of information and 51 concerning
trade union recognition.

The Committee consists of a chair and nine deputy chairs, together with 41 members
experienced as representatives of employers or workers. Any determinations of the Committee are
made by the chair, or deputy chair, plus two members.

The CAC has a useful website at: www.cac.gov.uk. This website contains information about the
CAC and its statutory powers. It also contains information about decisions of the CAC and details
about individual cases.

1.7 Certification Officer

The Certification Officer is appointed' to carry out particular functions'® (see Chapter 11). He or
she is responsible for maintaining a list of trade unions and employers’ associations and, if an
application is submitted, has to determine whether or not a listed union qualifies for a certificate
of independence. The Certification Officer also:

® handles disputes which arise from trade union amalgamations and mergers and the adminis-
tration of political funds

® enforces the annual return requirements and the provisions of Chapter IV TULRCA 1992
concerning trade union elections'®

13 See ss 259-265TULRCA 1992.

14 Sections 254—255 TULRCA 1992.
15 Part ITULRCA 1992 as amended.
16 Seess 256 and 32ZC TULRCA 1992.
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® investigates breaches of a trade union’s own rules relating to a union office, disciplinary
proceedings, ballots (on any issue other than industrial action) and the constitution and
proceedings of the executive committee or of any decision-making meeting."”

Under Schedule A3 of the Trade Union and Labour Relations (Consolidation) Act 1992, the
Certification Officer has investigatory powers and can make enforcement orders, and Schedule A4
enables her or him to impose financial penalties. Schedule 2 of the Trade Union Act 2016 allows
him or her to exercise certain powers without an application or complaint being made. In relation
to all these jurisdictions, an appeal can be lodged on a question of fact or law.'®

The Certification Officer produces a detailed and useful annual report that contains information
on employers’ associations and trade unions and on the work of the Certification Officer. The report
and other material can be seen on the website at: www.certoffice.org.

1.8 Information Commissioner

The Office of the Information Commissioner was established by the Data Protection Act 1998,
much of which came into effect on 1 March 2000."” The Commissioner oversees and enforces
compliance with the Data Protection Act 1998 and the Freedom of Information Act 2000. It does
this by, amongst other means:

publishing guidance to assist with compliance
providing a general inquiry service
encouraging the development of codes of practice

maintaining the public register of data controllers under the Data Protection Act 1998 and the
list of public authorities with approved publication schemes under the Freedom of Information
Act 2000

® prosecuting persons in respect of offences under the legislation.

There is an excellent website at: www.ico.org.uk. This provides legal guidance and compliance
advice as well as links to the Data Protection Act 1998, codes of practice and consultation documents,
including the code of practice on the use of personal data in employer/employee relationships.

1.9 Equality and Human Rights Commission (EHRC)

The Equality and Human Rights Commission was established by s. 1 Equality Act 2006. In addition
to assuming responsibility for the work of the previous anti-discrimination Commissions (i.e. the
Equal Opportunities Commission, the Commission for Racial Equality and the Disability Rights
Commission), it has the duty to combat unlawful discrimination on the grounds of sexual
orientation, religion or belief, and age.

Section 8 Equality Act 2006 provides that the EHRC must:

(a) promote understanding of the importance of equality and diversity,
(b) encourage good practice in relation to equality and diversity,

17 Section 108ATULRCA 1992.
18 Sees. 21 Trade Union Act 2016.
19 Section 6(1) Data Protection Act 1998.
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(c) promote equality of opportunity,

(d) promote awareness and understanding of rights under the Equality Act 2010,

(e) enforce the equality enactments,

(f)  work towards the elimination of unlawful discrimination, and

(g) work towards the elimination of unlawful harassment.

It must also monitor the effectiveness of equality and human rights legislation and report on pro-
gress made every three years.”® As part of its general powers, the EHRC can provide advice and
information, produce codes of practice, conduct inquiries, carry out investigations and issue unlaw-

ful act notices.?!

The EHRC website is located at: www.equalityhumanrights.com.

1.10 Other useful websites

Some sites are useful because they provide good links to other legal sites, such as:

University of Kent
Industrial Law Society

Other useful sites include:

Business Europe

Cabinet Office

Chartered Institute of Personnel and Development

Confederation of British Industry

Emplaw Online

Employers Forum on Age

European Foundation for the Improvement of
Living and Working Conditions

European Trade Union Confederation

European Trade Union Institute

Federation of Small Businesses

Health and Safety Executive

Incomes Data Services

International Labour Organization

Labour Research Department

Low Pay Commission

National Statistics

Trades Union Congress

UK Official Documents

Unison

XpertHR

20 Sections 11-12 Equality Act 2006.
21 Sections 13—16, 20-21 Equality Act 2006.

www.kent.ac.uk/lawlinks
www.industriallawsociety.org.uk

www.businesseurope.eu
www.cabinetoffice.gov.uk
www.cipd.co.uk

www.cbi.org www.etuc.org.uk
www.emplaw.co.uk
www.efa.org.uk
www.eurofound.europa.eu

www.etuc.org
wWww.etui.org
www.fsb.org.uk
www.hse.gov.uk
www.incomesdata.co.uk
www.ilo.org
www.lrd.org.uk
www.lowpay.gov.uk
www.statistics.gov.uk
www.tuc.org.uk
www.official-documents.gov.uk
www.unison.org.uk
www.xperthr.co.uk
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2.1 Introduction

A purely contractual approach to the employment relationship is unsatisfactory because it suggests
that there are two equal parties agreeing the terms of a contract. The contractual approach was
adopted by the courts in the 1870s, but it is still, in reality, an unequal relationship.' One party
uses the labour or talents of another in return for providing remuneration. The payment of that
remuneration, except in unusual circumstances, creates a labour force which is dependent upon the
employer’s goodwill and desire to continue with that relationship. It may be made less one-sided
by statutes which limit the freedom of employers to take action against workers and may be made
more equal by collective bargaining arrangements between employers and trade unions. In 1897
the Webbs wrote that:

Individual bargaining between the owner of the means of subsistence and the seller of so perish-
able a commaodity as a day’s labour must be, once and for all, abandoned. In its place, if there is
to be any genuine freedom of contract, we shall see the conditions of employment adjusted
between equally expert negotiators acting for corporations reasonably comparable in strength.

This was a call for effective collective bargaining with trade unions being able to negotiate with
employers as equals.

Otto Kahn-Freund® described contracts of employment as concealing the realities of sub-
ordination behind the conceptual screen of contracts concluded between equals. The reality, he
concluded, was that such contracts were between institutions and individuals. Freedom of contract
is seen as a voluntary act of submission by the individual.* Later, Lord Wedderburn suggested that:

The lawyer’s model of a freely bargained individual agreement is misleading. In reality, without
collective or statutory intervention, many terms of the ‘agreement’ are imposed by the more
powerful party, the employer, by what Fox has called ‘the brute facts of power’.*

Despite these limitations, the courts have not allowed the power of the employer to overcome the
freedom that the parties have to enter voluntarily into contractual relations. Nokes v Doncaster Collieries®
concerned an individual miner working for Hickleton Main Colliery Ltd who was apparently
unaware that the company had been dissolved by a court order and that his contract of employment
had been transferred to Doncaster Amalgamated Collieries Ltd. The issue was whether, in the
circumstances, the contract automatically transferred to the new employer, even though the employee
was ignorant of the change. Lord Atkin stated:

My Lords, | should have thought that the principle that a man is not to be compelled to serve a
master against his will . . . is deep seated in the common law of this country.

The employee needed to have knowledge of the employer’s identity and to have given consent
to the transfer. Without such knowledge and consent it would not be possible to say that the
employee had freely entered into a contractual relationship with the employer.’

See the approach taken by the Supreme Court in Autoclenz Ltd v Belcher [2011] IRLR 820.

Sidney Webb and Beatrice Webb, Industrial Democracy (1897).

Professor Otto Kahn-Freund, who died in 1979, was an eminent and influential labour law academic.
See Paul Davies and Mark Freedland, Kahn-Freund’s Labour and the Law (Stevens, 1983).

Lord Wedderbum of Charlton, TheWorker and the Law (Sweet & Maxwell, 1986), Chapter 2.

Nokes v Doncaster Amalgamated Collieries Ltd [ 1940] AC 1014 HL.

For the statutory approach to employee rights during transfers, see Chapter 10.

NG W=
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Discussion about the importance of the contractual relationship also conceals the complexity
and variety of working relationships that now exist. It is misleading to use a model of an employer/
worker relationship consisting of a full-time employer and a full-time worker. Apart from the
distinction between the employed and the self-employed, which in itself may be at times a difficult
one (see below), contractual relationships will include those on part-time contracts, limited-term
contracts, zero hours contracts, casual contracts and so on.

The contract of employment is also an unsatisfactory way of describing the employment
relationship because it does not reflect the often informal relationship between employers and
workers. This informal relationship is reflected, for example, in the number of hours that are worked
in the United Kingdom, which are longer than elsewhere in the EU (see Chapter 8).The hours that
many people work are often in excess of their contractual obligations and suggest that there is an
informal expectation that this amount of work is required. Similarly it is difficult to incorporate
quality and quantity of effort into a contract. During peak periods of work, employees may perform
at a much more demanding level than in normal periods in order to cope with the extra workload.
The contract of employment is not able to describe or incorporate this aspect of the employer/
worker relationship.

2.2 Parties to the contract - employers

2.2.1 Employers’ associations
Employers’ associations are potentially important in their role as:

1. A representative of a particular industrial or commercial sector, such as the Engineering
Employers’ Federation, or as a representative of a particular type of employer, such as the
Federation of Small Businesses, or as representatives of different employers working with
common interests, such as the Business Services Association.?

2. A social partner, when they might be consulted by government on proposed policies or
legislation. They may also have an international role and be able to influence EU decisions.
One example of this is the Confederation of British Industry (CBI) which is a member of
BusinessEurope, the European private employers' organisation, which is, in turn, a member
of the Social Dialogue Committee in the EU.

3. Anegotiator with trade unions on behalf of the members that they represent. It is perhaps less
common than previously, with the decline in union membership, to have industry- or sector-
wide agreements on pay and conditions. They are more common in the public sector than the
private one. Where they exist they may regulate the pay and conditions of large numbers of
employees, such as in the education or health service sectors. There is also a likelihood that
such agreements will be incorporated into individuals” contracts of employment.’

Part IITULRCA 1992 is concerned with the regulation of employers’ associations. They are defined
as temporary or permanent organisations which consist mainly or wholly of either employers or
individual owners of undertakings; or consist of constituent bodies or affiliated organisations,
which are, in themselves, collections of employers or owners of undertakings; whose principal
purposes include the regulation of relations between employers and workers or trade unions.'° The
Certification Officer has an obligation to keep lists of employers’ associations and make them

8 Representing contracting businesses working in a variety of sectors.
9 See Chapter 10.
10 Section 122(1) TULRCA 1992.
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available for public inspection at all reasonable hours, free of charge." It is not mandatory, however,
for associations to apply for listing.'” According to the Certification Officer’s annual report for
2016/17, there were 52 listed employers’ associations at the end of March 2017."

An employers’ association may be either a body corporate or an unincorporated association.'*
If the latter, it will still be capable of making contracts, suing and being sued, as well as being
capable of having proceedings brought against it for alleged offences committed by it or on its
behalf.'* As with trade unions (see Chapter 11), the purposes of employers’ associations, in so far
as they relate to the regulation of relations between employers and workers, are protected from
legal actions for restraint of trade.'

2.2.2 |ldentifying the employer

Section 295(1) TULRCA 1992 defines an employer, in relation to an employee, as ‘the person by
whom the employee is (or, where the employment has ceased, was) employed’. Section 296(2)
offers a similar definition in relation to workers."” In this case the employer is ‘a person for whom
one or more workers work, or have worked or normally work or seek to work’. These definitions
are repeated elsewhere, such as in s. 54 National Minimum Wage Act 1998." The differences
between employees and workers are important and are discussed below.

The employer may be an individual, but is more likely to be a partnership or a business with
limited liability. In equity partnerships the individual partners are likely to retain personal
responsibility for the actions of the partnership.” In a business with limited liability there may be
a separation of identity between the management of a company or business and the legal person
that is that company or business. Thus, in some situations, management may make decisions
affecting an employee, who will then have recourse against the business itself. The contract of
employment or statement of particulars of employment will normally identify the employer.”

It is possible for the natural or legal person who is the employer to be changed if there is a
transfer of the contract of employment. As will be explained in Chapter 10, the Transfer of
Undertakings (Protection of Employment) Regulations 2006*' enable the identity of the employer
to be changed in such a manner that the employee will retain continuity of employment.” Unlike
the case of Nokes v Doncaster Collieries® (discussed earlier), this may happen, in situations protected by
these Regulations, even without the employee’s knowledge.*

11 Section 123(1) and (2) TULRCA 1992; for information about the Certification Officer, see Chapter 1.

12 The processes for applying to have a name entered on the list, removing it from the list and appealing against the Certification
Officer’s decisions are contained in ss 124—126 TULRCA 1992.

13 See www.gov.uk/government/ publications/annual-report-of-the-certification-officer-2016-2017.

14 Section 127(1) TULRCA 1992.

15 Section 127(2) TULRCA 1992. See Barry Print v (1) The Showmen’s Guild of Great Britain; (2) Bob Wilson & Sons (Leisure) Ltd, unreported, 27
October 1999, where an unincorporated association was held to be without legal personality, save for s. 127(2) TULRCA 1992.

16 Section 128 TULRCA 1992; issues related to the property of and to the administration of employers’ associations are contained in
ss 129—134 TULRCA 1992.

17 See also's. 230(4) ERA 1996.

18 See Chapter 8.

19 On the status of partners see BatesVan Winkelhof v Clyde & Co. LLP [2014] IRLR 641.

20 Section 1(3)(a) ERA 1996.

21 SI2006/246.

22 See alsos. 218 ERA 1996 in relation to continuity of employment in certain changes of employer; discussed further below.

23 [1940] AC 1014 HL.

24 See Secretary of State for Trade and Industry v Cook [1997] IRLR 151 CA, which overturned a previous decision in Photostatic Copiers (Southern)
Ltd v Okuda [1995] IRLR 12, and confirmed that such knowledge was not an essential prerequisite.

=}
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2.2.3 Employers as employees

The separation of the identity of management and the owners of an undertaking has some
consequences for employees. The courts are reluctant to lift the veil of incorporation to look into
the reality of that which lies behind it. In Lee v Lee’s Air Farming Ltd** the controlling shareholder was
also the company’s sole employee. The court decided that:

There appears no greater difficulty in holding that a man acting in one capacity can give orders
to himself acting in another capacity than there is in holding that a man acting in one capacity
can make a contract with himself in another capacity. The company and the deceased? were
separate legal entities.

Thus it is possible for a controlling shareholder to be an employee of the same organisation. The
Court of Appeal considered such a situation in Secretary of State v Bottrill”” where an individual was
appointed managing director of a company and, temporarily at least, held all the share capital. At the
same time the individual signed a contract of employment which set out the duties of the post,
the hours to be worked, holiday and sickness entitlement and details of remuneration. The issue was
whether such a person was really an employee. The court did not accept a previous EAT decision
which had concluded that a 50 per cent shareholder,?® who was also a director, was not an employee.
The EAT had concluded that a controlling shareholder could not be an employee because such a
person would be able to control decisions that affected his or her own dismissal and remuneration
and that there was a difference between an individual running a business through the device of
a limited liability company and an individual working for a company subject to the control of a
board of directors. The EAT stated that, in the context of employment protection legislation, Lee’s Air
Farming could not be relied upon to support the proposition that a shareholder with full and
unrestricted control over a company could also be employed under a contract of service. The Court
of Appeal, however, stated that all the factors that indicated an employer/employee relationship,
or otherwise, needed to be examined. The fact that the person was a controlling shareholder
was only one of those factors, albeit a potentially decisive one. Other factors to be considered
were whether there was a genuine contract between the shareholder and the company, the reasons
for the contract coming into existence and what each party actually did in carrying out their
contractual obligations. The issue of control was important in deciding whether there was a genuine
employment relationship: for example, were there other directors and to what extent did the
employee become involved in decisions affecting them as employees?”” More recently, in Secretary of
State v Neufeld* the Court of Appeal thought that there was no reason why a shareholder and director
cannot also be an employee. It does not matter that the shareholding provides total control of
the company. Finally, in Clark v Clark Construction Ltd*' the EAT identified three sets of circumstances

25 [1961]AC 12.

26 The applicant was the widow of the controlling shareholder and sole employee.

27 Secretary of State for Trade and Industry v Bottrill [1999] IRLR 326 CA.

28 Buchan v Secretary of State for Employment [1997] IRLR 80; the Court of Appeal preferred the decision of the Court of Session in Fleming v
Secretary of State for Trade and Industry [1997] IRLR 682 where the court concluded that whether a person was an employee or not was
a matter of fact and all the relevant circumstances needed to be looked at, rather than adopting a general rule of law.

See also Sellars Arenascene Ltd v Connolly [2001] IRLR 222 CA which also considered the position of a controlling shareholder of a
business that had been taken over. The court held that the tribunal had placed too much reliance upon the individual’s interest as
a shareholder rather than as an employee. The fact that he would gain if the company prospered applied to employees as well as
shareholders.

~
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Secretary of State for Business, Enterprise and Regulatory Reform v Neufeld [2009] IRLR 475. In Department of Employment and Learning v Morgan [2016]
IRLR 350 the Northern Ireland Court of Appeal held that an employee director who received a dividend as an alternative to
remuneration for services rendered could be an employee.

31 [2008] IRLR 364.
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where it might be legitimate not to give effect to what is alleged to be a binding contract of
employment between a controlling shareholder and a company. First, where the company is itself a
sham. Second, where the contract was entered into for some ulterior purpose — for example, to
secure a payment from the Secretary of State. Third, where the parties do not in fact conduct their
relationship in accordance with the contract.

2.2.4 Associated, superior and principal employers

One of the concerns of employment protection legislation is to ensure that, when necessary, two
or more associated employers are treated as if they were one. This is especially important where
there are exemptions for small employers, such as in the requirements for statutory recognition of
trade unions.*

Section 297 TULRCA 1992 and s. 231 ERA 1996 define any two employers as associated if one
is a company of which the other has, directly or indirectly, control or if both are companies of
which a third person, either directly or indirectly, has control. This is a convenient definition when
adding up numbers of employees to decide whether an employer or a group of employers crosses
a threshold. However, it is important not to assume that groups of associated employers are to be
treated as one employer for employment protection purposes in all situations. Each employer
retains its distinct legal personality. In Allen v Amalgamated Construction,® for example, the Court of
Justice held that a relevant transfer’* of employees took place between two companies, who were
distinct legal entities but who were part of the same group and would probably, under the statutory
definitions, be treated as associated employers.

A superior employer, according to s. 48 National Minimum Wage Act 1998, is deemed to be
the joint employer, with the immediate employer, of the worker concerned. This occurs where the
immediate employer of a worker is in the employment of some other person and the worker is
employed on the premises of that other person. This is a definition that seems to be aimed at
stopping workers being sub-contracted to other workers so that the superior employer is liable for
ensuring that the national minimum wage is paid.

Section 41 Equality Act 2010 makes it unlawful for a principal to discriminate against, harass
or victimise a contract worker because of a protected characteristic. For these purposes a principal
is defined as

a person who makes work available for an individual who is - (a) employed by another person,
and (b) supplied by that other person in furtherance of a contract to which the principal is a
party (whether or not another person is a party to it).

Abbey Life Assurance Co Ltd v Tansell*® involved a computer contractor who hired himself out via a company
he had established for that purpose. He was placed as a contractor by an agency, so that there
were two organisations between him and the ultimate hirer. The Court of Appeal held that the
ultimate hirer was still the principal for the purposes of the Disability Discrimination Act 1995, as
Parliament had probably intended that it should be the ultimate hirer who should be liable rather
than the agency.

32 See Sch. Al Part I, para. 7 TULRCA 1992 and Chapter 12.

33 Case C-234/98 GC Allen v Amalgamated Construction Co Ltd [2000] IRLR 119 CJEU; see also Michael Peters Ltd v (1) Farnfield; (2) Michael Peters
Group plc [1995] IRLR 190 where the Group chief executive failed to persuade the EAT that the chief executive’s post transferred
with a number of subsidiaries to the transferee employer.

34 In relation to the transfer of undertakings, see Chapter 10.

35 [2000] IRLR 387 CA.
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2.3 Parties to the contract - employees
2.3.1 Dependent labour

One of the features of employment law in the United Kingdom is the distinction between employees
and workers. The latter tends to have a wider meaning. Section 230(1) ERA 1996 defines an
employee as ‘an individual who has entered into or works under (or, where the employment has
ceased, worked under) a contract of employment’. Section 230(2) defines a contract of employment,
for the purposes of the Act, as meaning ‘a contract of service or apprenticeship, whether express or
implied, and (if it is express) whether oral or in writing’. The meaning of worker can be the same,
but it can also have a wider meaning, i.e. an individual who has entered into, or works under, a
contract of employment or

any other contract, whether express or implied and (if it is express) whether oral or in writing,
whereby the individual undertakes to do or perform personally any work or services for another
party to the contract whose status is not by virtue of the contract that of a client or customer of
any profession or business undertaking carried on by the individual.>

Thus there are some individuals who will not have a contract of employment with a particular
employer but are under a contract to perform personally any work or services. Often they will be
treated as self-employed, which means, for example, that they would not receive the benefits of
employment protection measures applicable to employees. Nevertheless, these workers may be as
dependent on one employer as employees are.

In Byrne Brothers (Formwork) Ltd v Baird”” the EAT held that the intention®® was to create an
intermediate class of protected worker who, on the one hand, is not an employee and, on the other
hand, cannot be regarded as carrying on a business. In this case the EAT concluded that self-
employed sub-contractors in the construction industry fitted into this category. The court stated:

There can be no general rule, and we should not be understood as propounding one; cases
cannot be decided by applying labels. But typically labour-only sub-contractors will, though
nominally free to move from contractor to contractor, in practice work for long periods for a
single employer as an integrated part of his workforce.

Not all the self-employed are people engaged in business on their own account and one way of
distinguishing between the two is to ask what is the dominant purpose of the contract.” Is the
contract to be located in the employment field or is it in reality a contract between two independent
businesses? In Inland Revenue v Post Office Ltd*® the EAT decided that sub-postmistresses and sub-
postmasters were not workers for the purposes of the National Minimum Wage Act 1998 because
they had a choice whether or not to personally perform the work.

The numbers of self-employed workers has grown significantly in the past 20 years and, in
2016, amounted to approximately 4.69 million people or 15 per cent of the workforce.*' For some
workers, self-employment is an illusion. They will be dependent upon one employer for their

36 Section 230(3) ERA 1996. In Hospital Medical Group vWestwood [2012] IRLR 834 the Court of Appeal held that the individual was a
worker even though he was in business on his own account.

37 [2002] IRLR 96.

38 This case involved the definition of worker in reg. 2(1) of the Working Time Regulations 1998, which is identical to that contained
in's. 230(3) ERA 1996.

39 See James v Redcats (Brands) Ltd [2007] IRLR 296.

40 [2003] IRLR 199. See also Community Dental Centre v Sultan Damon [2011] IRLR 124.

41 Information supplied by the Office for National Statistics; see www.ons.gov.uk.
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supply of work and income, but may be lacking in certain employment rights because of their self-
employed status. One study of freelancers in the publishing industry, for example, concluded that:

Freelancers in publishing are essentially casualised employees, rather than independent self-
employed . . . in objective terms they are disguised wage labour.*

Thus there is a real difficulty in distinguishing between those who are genuine employees and
those who are self-employed, especially if they have the same dependence on one employer as do
employees. To some extent this is recognised by the government when certain employment
protection measures are applied to workers and others to employees only. The Working Time
Regulations 1998,* for example, refer, in reg. 4(1), to a ‘worker’s working time’, whilst the
Maternity and Parental Leave etc. Regulations 1999 apply only to employees.* For the purposes of
EU law, any person who was in an employment relationship, the essential features of which were
that for a certain period of time they performed services for and under the direction of another
person in return for remuneration, was a ‘worker’ if they pursued activities that were real and
genuine and not on such a small scale as to be marginal and ancillary.**

2.3.2 The distinction between the employed and the

self-employed
There are a number of reasons why it is important to establish whether an individual is an employee
or self-employed:

1. Some employment protection measures are reserved for employees, although there are some
which use the wider definition of worker, including the National Minimum Wage Act 1998
and the Working Time Regulations 1998. An example of protection being offered only to
employees is contained in Costain Building & Civil Engineering Ltd v Smith,*® where a self-employed
contractor was appointed by the trade union as a safety representative on a particular site. The
individual had been placed as a temporary worker with the company through an employment
agency. After a number of critical reports on health and safety he was dismissed by the agency
at the request of the company. He complained that he had been dismissed, contrary to s.
100(1)(b) ERA 1996, for performing the duties of a health and safety representative. In the
course of the proceedings he failed to show that he was other than self-employed. This proved
fatal to the complaint, as the relevant regulations only allowed trade unions to appoint safety
representatives from amongst its members who were employees.*” The EAT concluded that
there was no contract of employment between the agency and the individual so he did not
come within the protection offered to trade union health and safety representatives.

2. Self-employed persons are taxed on a Schedule D basis, rather than Schedule E which applies
to employed earners. This allows the self-employed person to set off business expenses against
income for tax purposes. A good example of the effect of this was shown in Hall v Lorimer.**

42 Celia Stanworth and John Stanworth, ‘The Self Employed without Employees — Autonomous or Atypical?’ (1995) 26(3) Industrial
Relations Journal 221-229.

43 SI11998/1833.

44 SI11999/3312. See reg. 13(1) where employees with one year’s continuous service, and responsibility for a child, are entitled to
parental leave.

45 Genc v Land Berlin [2010] ICR 1108.

46 [2000] ICR 215. See also Smith v Carillion Ltd [2015] IRLR 467.

4

~

Regulation 3(1) Safety Representatives and Safety Committees Regulations 1977, SI 1977/500; employee is defined by reference
to's. 53(1) HASAWA 1974, which defines employee as a person who works under a contract of employment.
48 Hall (HM Inspector of Taxes) v Lorimer [1994] IRLR 171 CA.
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Mr Lorimer had been employed as a vision mixer working on the production of television
programmes. He decided to become freelance and built up a circle of contacts. He worked on
his own and was used by a large number of companies for a short period each. He worked
on their premises and used their equipment. The Inland Revenue (now Her Majesty’s Revenue
and Customs) had assessed his income as being earned under a series of individual contracts
of service and thus chargeable to Schedule E income tax. He claimed that he was self-employed
and should have been taxed under Schedule D. It was important to him financially. In his
first year his gross earnings were £32,875 and he had expenses of £9,250. If assessed under
Schedule E, he would need to pay tax on the gross amount. If assessed under Schedule D,
he would be able to offset his expenses and only be liable for tax on £23,625. In the event
Mr Lorimer was successful and the Court of Appeal held that he was self-employed.
Employers are vicariously liable for the actions of their employees and normally not for
independent contractors. Lord Thankerton summed up the test for vicarious liability at that
time:

It is clear that the master is responsible for acts actually authorised by him; for liability
would exist in this case even if the relation between the parties was merely one of agency,
and not one of service at all. But a master, as opposed to the employer of an independent
contractor, is liable even for acts which he has not authorised, provided they are
so connected with acts which he has authorised that they may rightly be regarded as
modes - although improper modes - of doing them.*

This liability of the employer has been extended so that it continues even for acts of intentional
wrongdoing which the employer could not have approved. Thus the employer of a house
warden who sexually abused boarders at a school for maladjusted and vulnerable boys was
held to be vicariously liable for the actions of the employee.** The Supreme Court held that the
correct test for deciding whether an employee’s wrongful act had been committed during
the course of employment, so as to make the employer vicariously liable, is to examine the
relative closeness of the connection between the nature of the employment and the employee’s
wrongdoing. In this case the employee’s position as warden and the close contact with the
boys that this entailed created a sufficiently close connection between the acts of abuse and
the work which he had been employed to carry out.*’ Applying this test, the Court of Appeal
has ruled that a club owner was vicariously liable for an act of violence committed by a
security guard away from the club premises.’” The Supreme Court subsequently stated that
there is no relevant distinction between performing an act in an improper manner and per-
forming it for an improper purpose or by improper means. Thus the mere fact that employees
were acting dishonestly or for their own benefit is likely to be insufficient to show that they
were not acting in the course of employment.**

More recently, the Court of Appeal has confirmed that the question is whether the torts are
so closely connected with the employment that it would be fair and just to hold the employers
vicariously liable. The sufficiency of the connection may be gauged by asking whether the
wrongful act may be seen as a way of carrying out the work which the employer has authorised.

49
50
51

5
53

~

Canadian Pacific Railway Co v Lockhart [1942] AC 591 at p. 599 PC. See now Various Claimants v Barclays Bank [2017] IRLR 124.

Lister v Hesley Hall Ltd [2001] IRLR 472 HL.

See also Balfron Trustees Ltd v Peterson [2001] IRLR 758 where an employee of a firm of solicitors acted dishonestly; the crucial factor,
according to the High Court, relying on Lister, was whether the employer owed some form of duty or responsibility towards the
victim; if the answer was yes, then the employer cannot avoid liability because the duty or responsibility was delegated to an
employee who failed to follow the employer’s instructions.

Mattis v Pollock [2003] IRLR 603.

Dubai Aluminium v Salagm [2003] IRLR 608.
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Importantly, the court acknowledged that the possibility of friction is inherent in any
employment relationship and particularly in a factory when an instant instruction and quick
reactions are required. Frustrations which lead to some violence in response are predictable
and, in this case, an individual who had used moderate force in a spontaneous but deliberate
reaction to a lawful instruction was acting in the course of employment.**

Historically, the doctrine of vicarious liability applied to employees, but not to the self-
employed. However, a Supreme Court decision in 2016 means that employers will be liable for
the tortious acts of non-employees in a wider range of circumstances:

a relationship other than one of employment is in principle capable of giving rise to
vicarious liability where harm is wrongfully done by an individual who carries on activities
as an integral part of the business activities carried on by the defendant and for its benefit
... and where the commission of the wrongful act is a risk created by the defendant by
assigning those activities to the individual in question.*®

In determining whether an employer is vicariously liable, the courts will focus on two
questions. First, what functions or ‘field of activities’ have been entrusted to the person who
was negligent? Second, was there a sufficient connection between the nature of the job and the
wrongful conduct to make it right for the employer to be held liable under the principle
of social justice? Thus, actions which are prohibited and unauthorised by the employer can
still give rise to vicarious liability; for example, an assault by worker on a member of the
public.*®

The employer will also owe a duty of care to employees. This was demonstrated in Lane v
Shire Roofing®” where the claimant was held to be an employee (see below) rather than a self-
employed contractor. As a result of this, damages in excess of £100,000 were awarded after a
work-related accident which would not have been awarded if the claimant had been carrying
out work as an independent contractor.*® In Waters v Commissioner of Police of the Metropolis*® a police
constable complained that the Commissioner of Police had acted negligently in failing to deal
with her complaint of sexual assault by a colleague and the harassment and victimisation that

If an employer knows that acts being done by employees during their employment may
cause physical or mental harm to a particular fellow employee and he does nothing to
supervise or prevent such acts, when it is in his power to do so, it is clearly arguable that
he may be in breach of his duty to that employee. It seems that he may also be in breach
of that duty if he can foresee that such acts will happen . ..

Thus the employer owes a duty of care to employees who may be at physical or mental risk
or for whom it is reasonably foreseeable that there may be some such harm (see 3.4.3 in

Mohamud v Morrison Supermarkets [2016] IRLR 362. See also Bellman v Northampton Recruitment Ltd [2017] IRLR 194.

See also Makepeace v Evans Brothers (Reading) [2001] ICR 241 CA where a main site contractor was held not to have a duty of care to a
contractor’s employee who injured himself using equipment supplied by the main site contractor; responsibility rested with the

4,
followed. The Supreme Court held that:
Chapter 3).%
54 Weddall v Barchester Healthcare [2012] IRLR 307.
55 Cox v Ministry of Justice [2016] IRLR 370.
56
57 Lane v Shire Roofing Co (Oxford) Ltd [1995] IRLR 493 CA.
58
employer alone.
59 [2000] IRLR 720 HL.
60

See Wigan Borough Council v Davies [1979] IRLR 127 on bullying and harassment by fellow employees.
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2.4 ldentifying the employee

The common law has developed a number of tests for distinguishing those who have a contract of
employment from those who are self-employed. It is important not to see these tests as mutually
exclusive, but rather developments in the law as a result of the courts being faced with an increasingly
complex workplace and a greater variety of work situations.

2.4.1 The control test

An early test developed by the courts was the control test. In Walker v Crystal Palace® a professional
footballer was held to have a contract of service with the club. He was paid £3 10s (£3.50) per
week for a year’s contract, in which he was expected to provide his playing services exclusively to
the club. He was under the club’s direction during training and was also expected to be available for
matches. The club maintained that he did not have a contract of service because, it asserted, it was
essential that in such a relationship the master should have the power to direct how work should be
done. In Yewens v Noakes, Bramwell ] had defined a servant as:®

a person subject to the command of his master as to the manner in which he shall do his work.

It was argued that this definition could not be applied to professional footballers who were hired
to display their talents and skills. The control of the club is limited to deciding whether the player
is picked for the team or not. Farewell ] dismissed this plea on the basis that many workmen
displayed their own initiative, like footballers, but were still bound by the directions of their master.
In this case the player had agreed to follow detailed training instructions and to obey his captain’s
instructions on the field:

| cannot doubt that he is bound to obey any directions which the captain, as the delegate of the
club, may give him during the course of the game - that is to say, any direction that is within
the terms of his employment as a football player.*

The problem with this test for distinguishing the employed from the self-employed is that it is
limited in its application. Employers, subject to statutory and common law restraints, are able to
exercise considerable control over employees. This was recognised in Market Investigations** where the
issue was whether a market researcher was employed under a contract of service (see below).
This test recognises the reality of many employment relationships and the level of control may
still be a factor in deciding whether a person is working under a contract of employment or a
contract for services. In Lane v Shire Roofing Company the Court of Appeal acknowledged this:*

First, the element of control will be important; who lays down what is to be done, the way in
which it is to be done, the means by which it is to be done, and the time when it is to be done?
Who provides (i.e. hires and fires) the team by which it is to be done, and who provides the
material, plant and machinery and tools used?

Although the concept of control is only one of a number of factors which might influence the final
decision as to whether a person is an employee or not, it can still be crucial. In Clifford v UDM*® the

61 Walker v The Crystal Palace Football Club Ltd [1910] 1 KB 87.

62 [1880] 6 QB 530 at p. 532.

63 Walker v The Crystal Palace Football Club Ltd [1910] 1 KB 87 at p. 93.
64 Market Investigations Ltd v Minister of Social Security [1968] 3 All ER 732.
65 [1995] IRLR 493 at p. 495.

66 Clifford v Union of Democratic Mineworkers [1991] IRLR 518 CA.
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Court of Appeal approved the approach of an employment tribunal in deciding that in situations
that lack clarity, control may be an important factor. The control need not be exercised directly.
Motorola Ltd v Davidson®” concerned an individual who was engaged by an agency to work at Motorola’s
premises. The individual was dismissed by the agency at the request of the company. This level of
control, even though exercised via a third party, was sufficient to establish an employment
relationship between the company and the individual. More recently, the Court of Appeal has
confirmed that the key question is whether the employer has the contractual right to control rather
than whether in practice the person has day-to-day control over his or her own work.*

2.4.2 The integration test
Early reliance on the control test alone proved inadequate, especially when considering more
complex employment relationships. These relationships arise when there are highly skilled
individuals carrying out work which, except in the most general sense, cannot be subject to any
close control by an employer. Such examples might be a ship’s captain® or the medical staff in a
hospital, as in Cassidy v Ministry of Health.”

It is not entirely clear when a person is integrated into an organisation and when they are not.
It was stated in Stevenson, Jordan & Harrison v McDonald and Evans’' that:

One feature that seems to run through the instances is that, under a contract of service, a man
is employed as part of the business, and his work is done as an integral part of the business;
whereas, under a contract for services, his work, although done for the business, is not
integrated into it but is only accessory to it.

If an individual is integrated into the organisational structure, he or she is more likely to be an
employee. The less the integration, the more likely the person is to be self-employed. In Beloff v
Pressdram Ltd”> Lord Widgery CJ approved Denning LJ’s statement in Stevenson, Jordan & Harrison”® and
stated:

The test which emerges from the authorities seems to me, as Denning LJ said, whether on the
one hand the employee is employed as part of the business and his work is an integral part of
the business, or whether his work is not integrated into the business but is only accessory to it,
or, as Cooke J expressed it, the work is done by him in business on his own account.

Itis difficult to anticipate where the dividing line may be drawn: for example, what of the dependent
contractor? If a person is self-employed, but works continuously for one organisation, are they to
be treated as integrated into the organisation or not? Much work is now outsourced. To what extent,
for example, is the catering assistant who works for an outsourced company to be treated as an
integrated part of the organisation in which he or she is located?

The integration test seemed to be an attempt to cope with the difficulties posed by the growth
of technical and skilled work which may not be the subject of close control by an employer. Although

67 Motorola Ltd v (1) Davidson; (2) Melville Craig Group Ltd [2001] IRLR 4.

68 White v Troutbeck SA [2013] IRLR 949. On the need for subordination, see Halawi vWorld Duty Free [2015] IRLR 50 and Windle v Secretary
of State for Justice [2016] IRLR 628.

69 See Gold v Essex County Council [1942] 2 KB 293.

70 [1951] 2 KB 343 CA.

71 [1952] 1 TLR 101, per Denning LJ.

72 [1973] 1 AL ER 241.

73 [1952] 1 TIR 101.
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it may be used as an indicator of a person under a contract of service, it cannot be conclusive. Indeed,
the problem with this test and the control test is that they do not sufficiently distinguish between the
employed and the self-employed. It is arguable that it is possible for workers without a contract of
employment to be closely integrated into an organisation and closely controlled by that organisation.”
To some extent this was recognised by the Court of Appeal in Franks v Reuters Ltd.”* In this case it was
held that a person who had worked for Reuters on a full-time permanent basis for more than four
years on an assignment from an employment agency could be an employee of Reuters.

2.4.3 The economic reality test

This test was considered in Market Investigations Ltd v Minister of Social Security,”® where the court considered
not only the amount of control exercised over a part-time worker but also the question whether she
was in business on her own account. The case concerned a market researcher who was employed
to carry out specific time-limited assignments. The issue was whether she was employed under a
contract of service or a contract for services. The court cited the case of Ready Mixed Concrete’” in which
MacKenna J stated that a contract of service existed if three conditions were fulfilled. These were:

1. whether the servant agreed that they would provide their own work and skill in return for a
wage or other remuneration;

2. the individual agreed, expressly or impliedly, to be subject to the control of the master; and

3. that the other provisions of the contract were consistent with a contract of service.

In Market Investigations the court held that further tests were needed to decide whether the contract as
a whole was consistent or inconsistent with there being a contract of service. The company argued
that the researcher performed a series of contracts and that a master and servant relationship was
normally continuous. This view was rejected by the court which doubted

whether this factor can be treated in isolation. It must, | think, be considered in connection with
the more general question whether Mrs Irving could be said to be in business on her own
account as an interviewer.

It was concluded that she was employed by the company under a series of contracts of service. She
was not in business on her own account, even though she could work for other employers (although
she did not). She did not provide her own tools or risk her own capital, nor did her opportunity to
profit depend in any significant degree on the way she managed her work. More recently, in a
similar context the EAT confirmed that mutuality of obligation can arise in the course of individual
assignments and the fact that a contract is terminable at will is not determinative of whether it is a
contract of employment.”®

This test of economic reality, i.e. looking at the contract as a whole to decide whether the indi-
vidual was in business on his own account, was an important development in distinguishing between
those under a contract of service and others. The element of control is still important, but there is a
need to take into account the other factors that make up the contract of employment. Where there is
ambiguity, it may be relevant to know whether the parties to the contract have labelled it a contract
for services or a contract of service (see below on ‘sham’ relationships). There is, as Cooke J pointed

74 See Smith v Carillion Ltd [2015] IRLR 169 CA.

75 [2003] IRLR 423.

76 [1968] 3 All ER 732.

77 Ready Mixed Concrete (South East) Ltd v Minister of Pensions and National Insurance [1968] 2 QB 497.
78 Drake v IPSOS Mori [2012] IRLR 973.
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out in Market Investigations, no exhaustive list of factors which can be taken into account in determining
the relationship. More importantly, this test recognises the fact that the parties to the contract are
independent individuals. The employee is not necessarily seen as merely someone under the control
of another.

Thus a person who works for a number of different employers may be seen as an employee”
or a self-employed contractor.® The economic reality test builds upon the control and integration
tests and will view such matters as investment in the business or the economic risk taken as impor-
tant considerations. Thus in Quashie v Stringfellow Restaurants Ltd®' the employment tribunal inferred that
the employer was under no obligation at all to pay a dancer. In reversing the EAT decision based on
the level of control, the Court of Appeal ruled that the fact that the dancer took the economic risk
was a powerful pointer against a contract of employment.

2.4.4 The multiple factor test

This test is a further recognition that there is no one factor that can establish whether a contract of
service exists. In different situations, the various factors can assume greater or lesser importance. It
is really a test that Ready Mixed Concrete® and O’Kelly® tried to come to terms with. In the first case, the
court identified five factors which were inconsistent with there being a contract of service. In O’Kelly
the court identified 17 possible factors which might influence the decision. More recently, the
important factors appear to be that of personal performance and mutuality of obligation (see
below). MacKenna J* illustrated the complexity of the decision:

An obligation to do work subject to the other party’s control is a necessary, though not always
a sufficient, condition of a contract of service. If the provisions of the contract as a whole are
inconsistent with it being a contract of service, it will be some other kind of contract, and the
person doing the work will not be a servant. The judge’s task is to classify the contract . . . he
may, in performing it, take into account other matters than control.

The problem with this approach, which may be insoluble without a more precise statutory
definition, is that it can lead to inconsistencies. It is employment tribunals that will decide what
weight is to be given to specific factors in particular circumstances. It is not always clear whether
such a decision is a question of fact or of law, which, in turn, affects the appeal court’s opportunities
to intervene in tribunal decisions to create uniformity of approach (see below).

2.4.5 Mutuality of obligation

One important factor the courts have examined in order to decide whether a contract of service
exists or not is that of mutuality of obligation between employer and individual. In O’Kelly v Trust
House Forte plc** a number of ‘regular casual’ staff made a claim for unfair dismissal. In order to make
this claim they needed to show that they were working under a contract of service. The tribunal had
identified a number of factors which were consistent, or not inconsistent, with the existence of a
contract of employment. These included performing the work under the direction and control of

79 See Lee v Chung and Shun Shing Construction & Engineering Co Ltd [1990] IRLR 236.

80 See Hall (HM Inspector of Taxes) v Lorimer [1994] IRLR 171 CA.

81 [2013] IRLR 99.
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84 Ready Mixed Concrete (South East) Ltd v Minister of Pensions and National Insurance [ 1968] 2 QB 497 at p. 517.
85 [1983] IRLR 369.
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the appellants and, when they attended at functions, ‘they were part of the appellants’ organisation
and for the purpose of ensuring the smooth running of the business they were represented in the
staff consultation process’. These elements of control and integration were, however, not enough.
One of the factors on which the tribunal had placed ‘considerable weight’ was a lack of mutuality
of obligation between the two parties. The employer was under no obligation to provide work and
the individuals were under no obligation to perform it.

In Carmichael® the Supreme Court approved the conclusion of an employment tribunal, which
had held that the applicant’s case ‘founders on the rock of the absence of mutuality’. The case was
about whether two tour guides were employees under contracts of employment and therefore enti-
tled under s. 1 ERA 1996 to a written statement of particulars of the terms of their employment. The
Supreme Court accepted that they worked on a casual ‘as and when required” basis. An important
issue was that there was no requirement for the employer to provide work and for the individual to
carry out that work. Indeed, the court heard that there were a number of occasions when the appli-
cants had declined offers of work. Thus there was an ‘irreducible minimum of mutual obligation’ that
was necessary to create a contract of service. There needed to be an obligation to provide work and an
obligation to perform it in return for a wage or some form of remuneration. Part-time home workers,
for example, who had been provided with work and had performed it over a number of years could
be held to have created this mutual obligation.”” The obligation upon the employer is to provide work
when it is available, not to provide work consistently. Thus a person who worked as a relief manager
and had a contract which stated that there would be times when no work was available and he would
not be paid on these occasions was still entitled to be treated as having a contract of employment.
There was an obligation upon the employer to provide work when it was available.®

When this mutual obligation is absent in either party, then a contract of service, in some
extreme cases, will not exist. In Express and Echo Publications Ltd v Tanton® the Court of Appeal stated
that the test was a contractual one. It was necessary to look at the obligations provided, rather than
what actually occurred. In this case an individual’s contract enabled them to arrange, at their own
expense, for their duties to be performed by another person when they were unable or unwilling
to carry out their work. Such a term was incompatible with a contract of service, as it meant that
the individual lacked a personal obligation to work in return for the remuneration. The obligation
to work personally for another is, according to the EAT in Cotswold Developments,” at the heart of the
relationship. This approach was somewhat qualified in Byrne Brothers (Formwork) Ltd v Baird,”" which
involved labour-only sub-contractors in the construction industry with a contract that allowed the
worker to provide a substitute in limited and exceptional circumstances. This right was not
inconsistent with an obligation of personal service. The same approach was applied to gymnasts
working for a local authority who were able to provide substitutes for any shift that they were
unable to work. The local authority paid the substitutes directly and the gymnasts could only be
replaced by others on the council’s approved list.”” More recently, in Pimlico Plumbers Ltd v Smith*® the
Court of Appeal has confirmed that a conditional right to substitute is not necessarily inconsistent
with personal performance.

8
8

o

Carmichael v National Power plc [2000] IRLR 43 HL.

Nethermere (St Neots) Ltd v Gardiner [ 1984] ICR 612 CA; see also Clark v Oxfordshire Health Authority [1998] IRLR 125 CA where the position
of a nurse in the staff bank was considered and it was held that there was an absence of mutuality of obligation.

Wilson v Circular Distributors Ltd [2006] IRLR 38.

[1999] IRLR 367 CA. See also Stevedoring and Haulage Services Ltd v Fuller [2001] IRLR 627 where the documentation expressly provided
that the individuals were being engaged on an ad hoc and casual basis with no obligation on the company to offer work and no
obligation on the applicants to accept it.

90 Cotswold Developments Construction Ltd vWilliams [2006] IRLR 181.

91 [2002] IRLR 96.

92 MacFarlane v Glasgow City Council [20017] IRLR 7.

93 [2017] IRLR 323.

~

8
8

O oo

(=}

~



26 1 THE EMPLOYMENT RELATIONSHIP

Subsequently, the Court of Appeal stressed that both ‘mutuality of obligation’ and ‘control’ are
the irreducible minimum legal requirements for the existence of a contract of employment. In
Windle v Secretary of State for Justice’ the Court of Appeal has stated that the absence of mutuality of
obligation during a period when a person is not required to work may shed light on the character
of the relationship when it is performed. The earlier case of Montgomery v Johnson Underwood Ltd*®
involved a temporary agency worker who, despite being on a long-term temporary assignment of
over two years, wished to show that she was employed by the agency which had placed her. She
failed because the court held that there was little or no control or supervision of her by the agency,
and thus one of the essential prerequisites was missing.

On the other hand, in Consistent Group Ltd v Kalwak’® the EAT found that there was sufficient
mutuality of obligation between the worker and the agency to establish that the workers concerned
were employees of the agency. Consistent Group Ltd provided staff from Poland to work in hotels
and food processing. The recruits were given contracts headed ‘Self-employed sub-contractor’s
contract for services’. The contracts contained clauses that stated that the sub-contractor was
not an employee of the agency and was not entitled to sick pay, holiday pay or pension rights.
The sub-contractor was able to work for others provided that the agency did not believe that it
would interfere with any work provided by the agency; the sub-contractor agreed to provide
services personally and, if he could not, had to inform Consistent and find an approved replace-
ment. The EAT warned that tribunals must be alive to the fact that armies of lawyers will simply
place substitution clauses, or clauses denying any obligation to accept or provide work in
employment contracts, as a matter of form, even where such terms do not begin to reflect the real
relationship.

The reality was that these workers had come from Poland expecting to work for the agency
and their accommodation depended upon doing such work. There was no realistic chance of
them working elsewhere whilst the agency required their services. Although they were able to
provide substitutes rather than do the work personally, this only arose if they were unable
to work, not if they did not wish to accept the work.” The contract, therefore, bore no relation-
ship to the reality and there was sufficient mutuality of obligation to establish that an employment
relationship existed.

Subsequently, the Court of Appeal has ruled that a sham may be found where the parties to a
contract have a common intention that the document or one of its provisions is not intended to
create the legal rights which they set out, whether or not there is a joint intention to deceive third
parties or the court.”® It has also stated that tribunals have to consider whether the words of a
written contract represent the true intentions or expectations of the parties not only at the inception
of the contract but, if appropriate, as time passes.”

2.5 Question of fact or law

Appeals from an employment tribunal may be based either on a question of law or against a
decision that was so unreasonable as to be perverse. This means:
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that the primary facts as found by the fact-finding tribunal must stand, but also that the
inferences of fact drawn by the tribunal from the primary facts can only be interfered with by
an appellate court if they are insupportable on the basis of the primary facts so found.'”

The reluctance of the appeal courts to interfere unless there is a point of law or a perverse decision
may lead to inconsistencies between different employment tribunals. The problem of inconsistencies
between the approaches of different employment tribunals was highlighted in O’Kelly'®" where the
Court of Appeal stated:

Without the Employment Appeal Tribunal being entitled to intervene where in its view the
employment tribunal has wrongly evaluated the weight of a relevant consideration then it will
be open to employment tribunals to reach differing conclusions, so long as they are reasonably
maintainable, on essentially the same facts.

In such cases, the court concluded, it is only where the weight given to a particular factor shows a
misdirection in law that an appellate court can interfere.

It is not always clear whether an issue is a question of law or a question of fact. In Carmichael,
for example, the Court of Appeal had held that the employment tribunal should have decided as
a matter of law that an exchange of letters constituted an offer and acceptance which gave rise to a
contract of employment in writing. The Supreme Court disagreed'” and stated that the employment
tribunal was entitled to find, as a fact, that the parties did not intend the letters to be the sole record
of their agreement. The oral exchanges could also be taken into account. This difference in inter-
pretation allowed the Court of Appeal to reverse the decision of the employment tribunal and the
Supreme Court to restore it.

In Lee v Chung'®* the Privy Council had suggested that the decision whether a person was
employed under a contract of service or not was often a mixed question of fact and law. It distin-

102

guished between those cases where the issue is dependent on the true construction of a written
document'* and those where the issue is dependent upon an investigation of factual circumstances
in which the work is performed. This latter situation makes the decision a question of fact in which
the appeal courts should not interfere.

This seems to be the approach adopted by the Supreme Court in Carmichael, except that in this
case one of the differences with the Court of Appeal rested on whether reliance should be placed
on a construction of the written documents (a question of law) or on the factual circumstances
surrounding the agreement (a question of fact). One can appreciate that there might be a public
policy issue related to allowing appeals on any issue other than a legal one, which might result in
increased numbers of appeals. It is difficult, however, to escape the conclusion that the issue is
flexible and that if an appeal court feels strongly enough, it will find ways of reviewing an employment
tribunal’s conclusions.

2.6 The intentions of the parties

What is the effect of the parties to the contract deciding that, for whatever reason, it should be for
services, rather than of service? This clearly happens in different occupations, where there is an
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acceptance that individuals are to be treated as self-employed contractors, rather than employees.
One study of the construction industry concluded that some 58 per cent of the workforce, excluding
local government, was treated as self-employed. This was some 45 per cent of the total workforce.
The author concluded that there ‘is the strongest indication that self-employment, as an employment
status, is an economic fiction’.'* In Ferguson v Dawson & Partners'” the claimant worked on a building site
as a self-employed contractor. He had no express contract of any kind, although the court accepted
that implied terms existed. Although the label of self-employment, as agreed by the parties, was a
factor to be considered, it could not be decisive if the evidence pointed towards a contract of
employment.'%®

In the financial services sector, salespeople are traditionally treated as self-employed, yet they
have targets to fulfil and meetings to attend and cannot sell policies from businesses that compete
with their employing company. In this industry, as in others, the parties have come to an arrangement
based upon a particular employment relationship. In Massey v Crown Life Assurance'® a branch manager
with an insurance company changed his employment status from employee to self-employed,
although he continued in the same job. Two years later the company terminated the agreement and
he brought a complaint of unfair dismissal. He could only make this claim if he was an employee.
Lord Denning MR summed up the Court of Appeal’s approach:

If the true relationship of the parties is that of master and servant under a contract of service,
the parties cannot alter the truth of that relationship by putting a different label onit. .. On the
other hand, if the parties’ relationship is ambiguous and is capable of being one or the other,
then the parties can remove that ambiguity, by the very agreement itself which they make with
one another."®

Thus, the parties’ views as to their relationship can be important if there is any ambiguity. (On sham
relationships see above.)

2.7 Apprentices

Section 230(2) ERA 1996 defines a contract of employment as a contract of service or apprenticeship.
The purpose of a contract of apprenticeship is to ‘qualify the apprentice for his particular trade or
calling’.""" The execution of work for the employer is secondary.'? Part 4 of the Enterprise Act 2016
now deals with apprenticeships. It established the Institute for Apprenticeship, introduced a definition
of a ‘statutory apprenticeship’ in England and made it an offence to label any course or training
‘an apprenticeship’ unless it satisfies the statutory requirements or forms part of an individual’s
employment.'"
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Historically, apprenticeships were distinct from an ordinary contract of employment because:

although a contract of apprenticeship can be brought to an end by some fundamental
frustrating event or repudiatory act, it is not terminable at will as a contract of employment is
at common law."*

Edmunds v Lawson QC'** was a case that was of great interest to students wishing to progress to the Bar.
It raised the question whether a person who was offered and accepted an unfunded pupillage at a
barrister’s chambers was under a contract of apprenticeship with the chambers. If this were so, then
the consequence would be that the pupil would be entitled to be paid at least the national minimum
wage.''® It was accepted that there was an offer of a pupillage and an acceptance of that offer. The
consideration was the claimant’s promise to act as a pupil and this was held to be of value not only
to the pupil but also to the chambers and the individual pupil masters. The last requirement to
establish a contractual relationship was an intention to enter legal relations. The High Court, in the
absence of any express provisions, implied this intention from the subject matter of the agreement.
There is a distinction between agreements which regulate business relations and those which
regulate social arrangements. The former were likely to have legal consequences.'”” An offer, as in
this case, to provide professional training, was therefore likely to be a business relationship, thus
establishing the necessary intent. The Court of Appeal agreed with the views of the High Court,
except that it held that the resulting contract was not a contract of apprenticeship. The pupil could
not therefore be treated as a worker for the purposes of the National Minimum Wage Act 1998.
Such a relationship would require a mutual obligation on the part of the pupil master to provide
training and on the part of the pupil to serve and work for the master and carry out all reasonable
instructions. This latter obligation was missing from the relationship.

2.8 Employee shareholders

The Growth and Infrastructure Act 2013 inserted s. 205A into ERA 1996 in order to create the
status of employee shareholder. Such persons will receive a minimum of £2,000 paid-up shares in
the company but relinquish their general right to claim unfair dismissal,'"* the statutory rights to a
redundancy payment and request flexible working,'"” and certain statutory rights in relation to time
off for training. In addition, employee shareholders are required to give 16 weeks’ notice of their
intention to return to work after maternity, adoption or paternity leave.

Section 205A(5) ERA 1996 obliges the company to provide individual employee shareholders
with a written statement of particulars which, inter dlia, specifies:

(i} that the employee shareholder will not have the statutory rights described above;

lii) the notice periods which apply in relation to a return to work after maternity, adoption or
paternity leave;

i) whether any voting rights are attached to the shares and whether they carry any rights to
dividends;

114 Wallace v C A Roofing Services Ltd [1996] IRLR 435 at p. 436.

115 [2000] IRLR 391 CA.

116 Section 54(2) and (3) National Minimum Wage Act 1998 offers a definition of worker and a contract of employment for the
purposes of the Act.

117 For further consideration of this, see Rose and Frank Company v JR Crompton Brothers Ltd [1925] AC 445.

118 See's. 205A(9)—(10) ERA 1996.

119 Sees. 205A(8) in respect of returning from parental leave.
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liv] whether, if the company were wound up, the employee shares would confer any right to
participate in the distribution of assets;

(v] if the company has more than one class of shares, explain how any employee shareholder
rights differ from the equivalent rights that attach to the shares in the largest class;

(vi] whether the employee shares are redeemable and, if so, at whose option;

(vii] whether there are any restrictions on the transferability of the employee shares and, if so, what
they are.

According to s. 205A ERA 1996, an employee shareholder agreement cannot be implemented
unless, before it is concluded, the individual has received advice about the terms and effect of
the proposed agreement and seven days have elapsed since the advice was given. In addition, the
company must reimburse any reasonable costs incurred in obtaining this advice whether or not
the individual becomes an employee shareholder. Finally, employees have the right not to suffer a
detriment on the ground that they have refused to accept an employee shareholder contract and
a dismissal for this reason will be automatically unfair (see Chapter 5).

At the time of writing it is uncertain how many employers will think it is in their interests to
engage employees on a shareholder basis. What is clear is the inapplicability of this status to the
public sector and the opposition of trade unions to the potential opting out of employment rights.

2.9 Continuity of employment

Continuity of employment is important because the right to claim unfair dismissal depends on
having two years’ continuous employment. Other rights, such as the right to take parental leave,
depend upon the employee having one year’s continuous employment with an employer.'” The
although this can include
associated employers. The test for control amongst such employers is normally decided by looking
at who has the voting control, but there might be, in exceptional circumstances, a need to look at

employment concerned must relate to employment with one employer,'*!

who has de facto control.!*?

2.9.1 Continuity and sex discrimination

The question of whether such a rule can amount to indirect sex discrimination or whether it can be
objectively justified was considered in R v Secretary of State for Employment, ex parte Seymour-Smith and Perez
(No 2).'” In this case the complainants were individuals who were prevented from bringing a com-
plaint of unfair dismissal because they did not have the necessary two years’ continuous service. They
claimed that the proportion of women who could comply with the two-year qualifying period was
considerably smaller than the proportion of men.The Supreme Court referred a number of questions
to the Court of Justice."™ The Court of Justice ruled'” that the entitlement to compensation and
redress for unfair dismissal came within the scope of art. 119 EEC (now art. 157 of the Treaty on
the Functioning of the European Union (TFEU)) and the Equal Treatment Directive,'?* but that the
national court must verify whether the statistics showed that the measure in question has had a

120 Maternity and Parental Leave etc. Regulations 1999, ST 1999/3312.
121 Section 218(1) ERA 1996.

122 Payne v Secretary of State for Employment [19897 IRLR 352.

123 [2000] IRLR 263 HL.

124 [1997] IRLR 315 HL.

125 [1999] IRLR 253 CJEU.

126 Directive 76/207/EEC; see Chapter 6.
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disparate impact between men and women. It is then up to the Member State to show that the rule
was unrelated to any discrimination based upon sex and reflected a legitimate aim of its social
policy. This case began with the dismissal of the applicants in 1991 and finally returned to the
Supreme Court for a decision in 2000. The court accepted that the qualification period did have a
disparately adverse effect on women. In the period between 1985 and 1991 the number of men and
women who qualified for protection was in the ratio of 10:9.The court held that objective justifica-
tion had to be determined as at 1985, when the qualifying period was raised to two years, and at
1991, when the individuals made their complaint. The court held that the onus was on the Member
State to show:

1. that the alleged discriminatory rule reflected a legitimate aim of its social policy;

2. that this aim was unrelated to any discrimination based on sex; and

3. that the Member State could reasonably have considered that the means chosen were suitable
for attaining that aim.

The government argued that the extension of the qualifying period should help reduce the
reluctance of employers to take on more people. The court was sympathetic to the government’s
case and accepted objective justification:

The burden placed on the government in this type of case is not as heavy as previously thought.
Governments must be able to govern. They adopt general policies and implement measures to
carry out their policies. Governments must be able to take into account a wide range of social,
economic and political factors . . . National courts, acting with hindsight, are not to impose an
impracticable burden on governments which are proceeding in good faith.

It was ironic that the judgment was arrived at after a new government had reduced the qualifying
period to one year, but the two-year period has now been reinstated.

2.9.2 Continuity and the start date

An employee’s period of continuous employment begins on the day on which the employee starts

work. In The General of the Salvation Army v Dewsbury'?’

a part-time teacher took on a new full-time
contract which stated that her employment began on 1 May. As 1 May was a Saturday and the
following Monday was a Bank Holiday, she did not actually commence her duties until the Tuesday
4 May. She was subsequently dismissed with effect from 1 May in the following year. The issue was
whether she had one year’s continuous employment. The EAT held that the day on which an
employee starts work is intended to refer to the beginning of the person’s employment under the
relevant contract of employment and that this may be different from the actual date on which work
commences. More recently, the EAT has rather contentiously suggested that continuity might be
acquired from the time that a job offer is accepted. This is on the basis that the contract of
employment may not require the performance of actual work but governed the relations between
the parties (see below).'*

There is a presumption that an individual’s period of employment is continuous, unless
otherwise shown.'” Thus the onus is on those who wish to argue the point to show that there was
not continuous service within the Act’s definition. It is likely, however, that the presumption of

127 [1984] IRIR 222.
128 Welton v De Luxe Retail Ltd [2013] IRLR 166.
129 Section 210(5) ERA 1996.
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continuity only applies to employment with one employer, unless the tribunal accepts that a transfer
of the business, and, therefore, the contract of employment, has taken place.'*
Section 212(1) ERA 1996 states that:

Any week during the whole or part of which an employee’s relations with his employer are gov-
erned by a contract of employment counts in computing the employee’s period of employment.

A week is defined in s. 235(1) ERA 1996 as a week ending with Saturday or, for a weekly paid
employee, a week ends with the day used in calculating the week’s remuneration. Thus, if a contract
of employment exists in any one week, using this formula, that week counts for continuity purposes.

In Sweeney v J & S Henderson''

an employee resigned from his employment on a Saturday and left
immediately to take up another post. The individual regretted the decision and returned to work for
the original employer the following Friday. The employee was held to have continuity of employment
as a result of there not being a week in which the contract of employment did not apply. This was
despite the fact that the employee worked for another employer during the intervening period.'*
The employee worked under a contract of employment with the employer during each of the two
weeks in question and thus fulfilled the requirements of s. 212(1) ERA 1996.

If there is a period in the employment where the contract is tainted by illegality, continuity
may not be preserved. In Hyland v JH Barker (North West) Ltd"** an employee was paid a tax-free lodging
allowance even though the employee did not stay away from home. The period of four weeks in
which this happened did not count towards continuity of employment. Unfortunately for the
employee, as this period fell within the 12-month period prior to dismissal, he was held not to have
the necessary continuity of service to make a complaint of unfair dismissal. The EAT stated that
‘continuously employed’ meant ‘continuously employed under a legal contract of employment’.

2.9.3 Continuity and absences from work
Absence from work means not performing in substance the contract that previously existed between
the parties. Such a definition applied to a coach driver whose work was greatly reduced by the
miners’ strike in 1984. A substantial part of the individual’s work was removed, but the employee
was able to claim a temporary cessation of work (see below).'**

There are a number of reasons for which a person can be absent from work without breaking
their statutory continuity of employment. These are:

1. If the employee is incapable of work as a result of sickness or injury."** Absences of no more
than 26 weeks under this category will not break continuity.'** There needs to be a causal
relationship between the absence and the incapacity for work in consequence of sickness or
injury. The absence from work also needs to be related to the work on offer. If an injured

130 See Secretary of State for Employment v Cohen and Beaupress Ltd [1987] IRLR 169.

131 [1999] IRLR 306.

132 In Carrington v Harwich Dock Co Ltd [1998] IRLR 567 an employee resigned on a Friday and was re-employed on the following
Monday. Despite a letter from the employer stating that, by resigning voluntarily, the employee’s continuity of service was broken,
the EAT held that there was continuity.

133 [1985] IRLR 403.

134 GW Stephens & Son v Fish [1989] ICR 324; the miners’ strike lasted for about one year; the employee in this case had the normal duty
of driving miners to work each day.

135 Section 212(3)(2) ERA 1996.

136 Section 212(4) ERA 1996; see also Donnelly v Kelvin International Services [1992] IRLR 496, where an employee who resigned on the
grounds of ill health, but was then re-employed some five weeks later, was held to have continuity even though they had worked
for another employer during the period.



THE EMPLOYMENT RELATIONSHIP | 33

employee was offered different work from that which he normally did but it was nevertheless
suitable, the tribunal would have to decide whether the employee was absent from that newly
offered work as a result of the sickness or injury."*’

If there is a temporary cessation of work. Section 212(3)(b) ERA 1996 states that absence on
account of a temporary cessation'*® of work will not break continuity of employment.
According to the EAT, the reason for the cessation is irrelevant and the subsequent work could
be in a different location.'* The word ‘temporary’ indicates a period of time that is of relatively
short duration compared to the periods of work. However, the decision as to whether the
cessation is temporary is not a mathematical one only to be reached by comparing an
individual’s length of employment with the length of unemployment in a defined period."*
Although it is possible to look back over the whole period of an individual’s employment in
order to come to a judgment, ‘temporary’ is likely to mean a short time in comparison with
the period in work. Thus seasonal workers who were out of work each year for longer than
they actually worked did not have continuity of employment.'*' Other seasonal workers who
were regularly out of work for long periods were in the same position, even though, at the
beginning of the next season, it was the intention of both parties that they should resume
employment.*” In contrast, an academic who was employed on regular fixed-term contracts
to teach was held to have continuity, even though the individual was not employed during
August and September each year. During this time the employee prepared for the coming
year’s teaching and the EAT decided that this amounted to a temporary cessation of work.'*
Absence from work in circumstances that, by custom or arrangement, the employee ‘is
regarded as continuing in the employment of his employer for any purposes’.'** In Curr v Marks

145

and Spencer plc'** the Court of Appeal ruled that a four-year absence under a child break scheme
broke continuity because the ex-employee was not regarded by both parties as continuing in
the employment of the employer for any purpose. Similarly, in Booth v United States of America'*®
the employees were employed on a series of fixed-term contracts with a gap of about two
weeks between each contract. On each return to work they were given the same employee
number, the same tools and equipment and the same lockers. Despite the employees arguing
that this arrangement was designed to defeat the underlying purpose of the legislation, the EAT
could not find an arrangement. This would have required, in advance of the break, some
discussion and agreement that continuity could be preserved. It was clear that the employers
did not want such an arrangement. Neither is it likely that an agreement made subsequent to
the absence could be used to preserve continuity. Section 212(3)(c) ERA 1996 envisages the
arrangement being in place when the employee is absent. Thus an agreement between an
employer and an employee that a break in work would not affect continuity was ineffective
because it was made after the employee’s return.'*’
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See Pearson v Kent County Council [1993] IRLR 165.

Cessation of work means that work has temporarily ceased to exist; it does not mean that the work has been temporarily or
otherwise reallocated to another employee. See Byrne v City of Birmingham [1987] IRLR 191 CA where the employer created a pool
of casual employees to share the work; the absence then was not because of a cessation of work but because the employee was
not offered any.

Welton v Deluxe Retail [2013] IRLR 166.

See Ford vWarwickshire County Council [1983] IRLR 126 HL.

Berwick Salmon Fisheries Co Ltd v Rutherford [19917] IRLR 203; see also Flack v Kodak Ltd [1986] IRLR 255 CA, where a group of seasonal
employees in a photo finishing department tried to establish continuity of employment.

Sillars v Charrington Fuels Ltd [1989] IRLR 152 CA.

University of Aston in Birmingham v Malik [1984] ICR 492; see also Hussain v Acorn Independent College Ltd [2011] IRLR 126.

Section 212(3)(c) ERA 1996.

[2003] IRIR 74.

[1999] IRIR 16.

Welton v Deluxe Retail [2013] IRLR 166.
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2.9.4 Continuity and industrial disputes

A week does not count for the purposes of computing continuity of service if during that week, or
any part of it, the employee takes part in a strike.'*® In contrast, periods when the employee is
subject to a lock-out do count for continuity purposes. However, in neither case is continuity itself
broken.'* Bloomfield v Springfield Hosiery Finishing Co Ltd"*° concerned a dispute that resulted in a strike by
employees. They were summarily dismissed and the employer began to recruit replacement staff. As
a result the strike ended and the employees returned to work. Subsequently, the employees were
dismissed for redundancy. They did not receive redundancy payments because, it was said, they did
not have sufficient continuity of employment as a result of being dismissed during the strike. The
court held, however, that the term ‘employee’ should be given a wide meaning and that the strikers
continued to be employees during the strike or until the employer engaged other persons or
permanently discontinued the work that they were employed to do.

2.9.5 Continuity and change of employer

Although the continuity provisions normally apply to employment by one employer,'*' there are
occasions where a transfer from one employer to another can preserve continuity of employment.'*?
One such situation is when there is a relevant transfer under the Transfer of Undertakings (Protection
of Employment) Regulations 2006'** (see Chapter 10).These Regulations treat the original contract
of employment as if it was agreed with the new employer. Thus an employee’s period of service will
transfer to the new employer.

Where the trade, business'** or undertaking is transferred to a new employer, continuity is also
preserved by s. 218(2) ERA 1996.The employee’s length of service is deemed to be with the new
employer, although, as pointed out in Nokes v Doncaster Collieries,** this is likely to require the
knowledge and consent of the employee. There have been difficulties in identifying when a business
has transferred rather than a disposal of assets taking place. In Melon v Hector Powe Ltd,"*® the employer
disposed of one of two factories to another company. The disposal included the transfer of the work
in progress and all the employees in the factory. The court held that there was a distinction between
a transfer of a going concern, which amounted to a transfer of a business which remains the same
business, but in different hands, and the disposal of part of the assets of a business.'*’ It is employees
in the former situation who are able to rely on s. 218 ERA 1996. There are a number of other
specific situations where continuity is preserved:'*®

1. If a contract of employment between a corporate body and an employee is modified by an Act
of Parliament so that a new body is substituted as the employer.

2. On the death of an employer, an employee is taken into employment by the personal repre-
sentatives or trustees of the deceased.

148 Section 216(1) ERA 1996.

149 Section 216(2) ERA 1996.

150 [1972] ICR 91.

151 Section 218(1) ERA 1996.

152 Sees. 218(2)—(10) ERA 1996.

153 S12006/246.

154 Business is defined in's. 235 ERA 1996 as including a trade or profession and includes any activity carried on by a body of persons
(whether corporate or unincorporated).

155 [1940] AC 1014 HL.

156 [1980] IRLR 477 HL.

157 The court cited a speech to this effect by Lord Denning in Lloyd v Brassey [1969] ITR 199.

158 Section 218(3)—(11) ERA 1996.
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3. Ifthereis a change in the partners, personal representatives or trustees that employ a person.'*’

4. If the employee is taken into the employment of another employer who is an associated
employer of the current employer.'®

5. Ifan employee of the governors of a school maintained by a local education authority is taken
into the employment of the authority, or vice versa.

6. Ifaperson in relevant'®' employment with a health service employer is taken into such relevant
employment by another such employer.

Section 219 ERA 1996 provides that the Secretary of State may make provisions for preserving
continuity of employment. The current regulations are the Employment Protection (Continuity of
Employment) Regulations 1996 (as amended),'** which serve to protect continuity of employment
where an employee is making a complaint about dismissal or making a claim in accordance with
a dismissal procedures agreement.'*® Continuity is also protected as a result of any action taken by a
conciliation officer or the making of a settlement agreement in relation to a dismissal (see Chapter 5).

Further reading

Davidov, G. ‘Who Is a Worker? (2005) 34(1) Industrial Law Journal 57.

Freedland, M. ‘From the Contract of Employment to the Personal Work Nexus' (2006) 35(1) Industrial
Law Journal 1.

Kountouris, N. ‘The Concept of “Worker” in European Labour Law: Fragmentation, Autonomy and
Scope’ (2017) Industrial Law Journal, dwx014, https://doi.org/10.1093/indlaw/dwx014

Leighton, P. and Wynn, M. ‘Classifying Employment Relationships - More Sliding Doors or a Better
Regulatory Framework?" (2011) 40(1) Industrial Law Journal 5.

www.direct.gov.uk/en/Employment/Employees/EmploymentContractsAndConditions/index.htm -
official page on employment contracts, including employment status.

www.gov.uk/employee-shareholders - government guidance on employee shareholders.

www.hmrc.gov.uk/employment-status/index.htm - HM Revenue and Customs’ view on employment
status: employed or self-employed.

159 See Stevens v Bower [2004] IRLR 957.

160 See Hancill v Marcon Engineering Ltd [1990] IRLR 51; a transfer from an American company to one in the UK, where both were
controlled by a Dutch company, was enough to ensure that the employee had transferred to an associated employer.

16

‘Relevant’ means those undergoing professional training who need to move employers for that training; s. 218(9) ERA 1996; s.
218(10) defines health service employers.

162 SI1996/3147.

163 Sees. 110 ERA 1996.
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3.1 The gig economy

In the gig economy those who work in it carry out a series of ‘gigs’, i.e. one-off jobs, in order to
create an income. They may be treated as self-employed, working for a single employer or a number
of them. They are to be paid for a particular task, or tasks, rather than receive a guaranteed income.
What is new about the gig economy is the development of technology that enables companies to
claim not to employ those that work for them. It creates a pseudo employment market where workers
are said to be independent self-employed receiving work from and providing services to a digital
platform created by the company. A report by the Institute for Fiscal Studies' stated that there was no
clear way to decide which jobs were part of the gig economy, ‘but one of the characteristic features
is the use of third-party digital platforms’. Companies provide a web-based platform which enables
those selling their services to be linked with customers wishing to buy those services.

One of the important issues about this form of working for the study of employment law is
that the workers involved, such as those delivering products for Deliveroo or driving minicabs for
Uber, have been treated as self-employed. The question is whether this is really so or whether they
fall into the group classified as workers (see s. 230(3)(b) ERA 1996).

Establishing the correct employment status is important as differing employment protections
apply to each category. Workers, who are not employees, have the right to: the national minimum
wage (or national living wage); protection against unlawful deductions from wages; paid annual
leave; the statutory minimum length of rest break; protection from accidents at work; not having to
work more than 48 hours on average per week; protection against unlawful discrimination; some
protections for pregnant workers; protection for whistleblowing; not be discriminated against if
working part-time; join a trade union and be accompanied in grievances and disciplinary actions.
All these rights plus others are also enjoyed by ‘employees’. The self-employed, however, just
benefit from some provisions on health and safety and protection from discrimination. It is the
search for these additional protections which leads to challenges of false self-employment.

We discuss in Chapter 2 (2.3) those issues around employment status and the idea of the
dependent worker. One case directly related to employment status and the gig economy is that of Aslam
and Farrar v Uber B.V? At the employment tribunal the claimants argued that the written terms between
Uber and themselves should be read sceptically. They argued that the terms misrepresented the
relationship and that in reality they worked for Uber and that they therefore fell within the definition
found in s. 230(3)(b) ERA 1996 and were to be regarded as workers. Uber argued that this was not
the case and that the terms reflected the reality of their relationship with the drivers.The fact that Uber
makes and enforces rules about the way in which drivers may make use of the platform was
‘unremarkable and unexceptional’. In its judgment the employment tribunal rejected all of Uber’s
claims, stating that ‘it is plain to us that the agreement between the parties is to be located in the field
of dependent work relationships’. All the authorities relied upon by Uber were rejected. They argued
that the contract for the provision of transport services was between the driver and the user and not
between Uber and the driver. This extract from para. 91 of the reasons shows this scepticism:

Uber’s case is that the driver enters into a binding agreement with a person whose identity he
does not know (and will never know) and who does not know and will never know his identity,
to undertake a journey to a destination not told to him until the journey begins, by a route
prescribed by a stranger to the contract (UBV) from which he is not free to depart (at least not

1 www.parliament.uk/business/committees/committees-a-z/commons-select/business-energy-industrial-strategy/news-
parliament-2015/the-future-world-of-work-and-rights-of-workers-launch-16-17

2 TUC — www.tuc.org.uk/employment-status-and-rights

3 Case No 2202550/2015 Aslam and Farrar v Uber B.V; this can be found at www.judiciary.gov.uk/wp-content/uploads/2016/10/
aslam-and-farrar-v-uber-reasons-20161028.pdf



38 1 NON-STANDARD WORKING

without risk], for a fee which (a) is set by the stranger, and (b) is not known by the passenger
(who is told only the total to be paid); (c) is calculated by the stranger (as a percentage of the
total sum) and (d) is paid to the stranger.

The tribunal stated that the respondent’s general case did not correspond with the practical reality.
In its notice of appeal Uber disputed this and stated that there was ‘no proper lawful basis for such
a wholesale rejection of the written contracts’.

3.2 Part-time contracts

The European Directive on part-time work* was adopted as a result of a Framework Agreement
reached by the social partners as part of the Social Dialogue process.

3.2.1 Discrimination against part-time workers

The treatment of part-time workers is a discrimination issue because the great majority of part-time
workers are female.® About 42 per cent of women workers work part-time compared with about
12 per cent of men. In January 2017, according to ONS data, 7,010,000 of 26,832,000 employees
worked part-time and 1,366,000 of the 4,804,000 self-employed were also part-timers® Part-
time self-employment grew by 88 per cent between 2001 and 2015, compared with 25 per cent
for full-time self-employment. Part-time self-employment accounts for 1.2 percentage points of the
1.6 percentage point increase in the self-employment share of all employment between 2008 and
2015.7 Over one million of those working part-time (12.8 per cent) did so because they could not
find a full-time job.

3.2.2 The Framework Agreement on part-time work
The purpose of the Agreement, according to clause 1, is to provide for the removal of discrimination
against part-time workers and to improve the quality of part-time work, as well as to facilitate the
development of part-time work on a voluntary basis. The Agreement applies to those who are in an
employment relationship® and a part-time worker is defined in clause 3.1 as:

An employee whose normal hours of work, calculated on a weekly basis or on average over a
period of employment of up to one year, are less than the normal hours of work of a comparable
full-time worker.

Justification for the measure is contained in the preamble to the Agreement. It is a measure that:

® Promotes both employment and equal opportunities for men and women.

® Helps with the requirements of competition by creating a more flexible organisation of
working time.

®  Facilitates access to part-time work for men and women in preparation for retirement.

® Reconciles professional and family life.

®  TFacilitates the take-up of education and training opportunities.

FS

Directive 97/81/EC of 15 December 1997 concerning the Framework Agreement on part-time work concluded by UNICE, CEEP
and ETUC OJ L14/9 20.1.98.

See R v Secretary of State, ex parte Equal Opportunities Commission [1994] IRLR 176 HL.

Office for National Statistics UK Labour Market March 2017.

Office for National Statistics Trends in self-employment in the UK: 2001 to 2015.

O’Brien v Ministry of Justice [2013] IRLR 315 (SC).

S %



NON-STANDARD WORKING 1 39

The Agreement applies to part-time workers, but there is an express provision (clause 2.2)
permitting Member States to exclude casual part-time workers for objective reasons.

The comparable full-time worker is narrowly defined. It is someone who is a full-time worker
in the same establishment, having the same type of employment or employment relationship and
who is engaged on the same or similar work as the part-timer. Due regard is to be given to other
considerations which include seniority, qualifications and skill. Where there is no full-time
comparator, there is still a comparison to be made. It is to be done by reference to:

the applicable collective agreement or, where there is no applicable collective agreement, in
accordance with national law, collective agreements or practice.
(Clause 3.2)

It is difficult to give this any meaning in the United Kingdom where consultation with the social
partners takes place less often than in many other countries in the European Union. Importantly,
however, there is no suggestion that there should be a situation where there are no comparators. The
Agreement states that the comparison should be with the full-time comparator and, if there is no
such person, then in accordance with national law, collective agreements or practice. It does not
appear to suggest that, in the absence of a full-time comparator, there should be no comparison at all.

Clause 4 establishes the principle that part-time workers should not be treated less favourably
than their full-time comparators merely because they work part-time, unless the difference in treat-
ment can be objectively justified. This applies to ‘employment conditions’, which is an expression
that includes remuneration.” Objective justification presumably will mean a reason for the
difference in treatment that is not related to the individual working part-time. In Bilka-Kaufhaus'® the
Court of Justice considered the position of part-time shop sales assistants who were excluded from
an occupational pension scheme that included full-timers. The Court concluded that an employer
may be able to justify the exclusion of part-timers, in relation to a sex discrimination claim, where
it represents a real need on the part of the undertaking and the means chosen to meet this need are
appropriate to achieving that objective.

Where appropriate, the principle of pro rata temporis should apply and, after consultation with the
social partners, Member States may, where justified by objective reasons, make access to particular
conditions of employment subject to periods of service, time worked or earnings. Opportunities for
part-time work are to be encouraged. These would include the removal of obstacles to part-time work
and giving consideration to requests from workers to transfer from full-time to part-time work and
vice versa. A worker’s refusal to transfer from full-time to part-time work, or vice versa, is not to be
treated as a valid reason for termination of employment.

3.2.3 The Part-time Workers Regulations

The Part-time Workers (Prevention of Less Favourable Treatment) Regulations (the PTW Regulations)
came into force on 1 July 2000." The (former) Department of Trade and Industry’s press release
that accompanied the Regulations quoted the Secretary of State as saying that:

The proposals | am putting forward today will ensure that part-timers are no longer
discriminated against. This revised package safeguards the position of part-timers whilst
avoiding unnecessary burdens on business.

9 According to the Court of Justice, remuneration covers pensions that are dependent on the employment relationship: INPS v Bruno
[2010] IRLR 890.
10 Case 170/84 Bilka-Kaufhaus GmbH vWeber von Hartz [ 1986] IRLR 317 CJEU.
11 SI2000/1551.
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In an attempt to achieve these two somewhat contradictory aims, the Secretary of State stated that:

the regulations will be introduced with a light touch by ensuring that comparisons can only be
made between part-time and full-time workers with the same type of contract.

The effect of this is seen in the summary of the Regulatory Impact Assessment which accompanied
the Regulations. The Assessment stated that there are some six million part-time employees in Great
Britain. Of these the Department forTrade and Industry estimated that one million have a comparable
full-time employee against whom it is necessary to compare the terms and conditions of part-
timers. It was also thought that some 400,000 will benefit from the equal treatment provisions.
Large numbers of low-paid part-time workers will be excluded because there are no full-time
comparators. It is difficult to understand how this justifies the Secretary of State’s assertion that the
Regulations will ‘ensure that part-timers are no longer discriminated against’.

Regulation 2(1) of the PTW Regulations identifies a full-time worker as someone who is paid
wholly or partly by reference to the time worked and, having regard to the custom and practice of
the employer in relation to their other workers, is identifiable as a full-time worker. Regulation 2(2)
has the same definition for part-time workers, except that they must be identifiable as part-time
workers. The definition of a full-time comparator follows closely the one in the Directive, although,
in terms of stating where the comparator needs to be based, it does have a wider coverage.'? Full-
timers, in relation to the part-timers, need:

To be employed by the same employer under the same type of contract.

2. To be engaged in the same or broadly similar work having regard, where relevant, to whether
they have similar levels of qualifications, skills and experience.

3. To be based at the same establishment or, if there is no full-time comparator at the same
establishment, at a different establishment.

In Matthews v Kent Fire Authority'® part-time retained fire-fighters alleged that they were treated less
favourably than full-time fire-fighters. The Court of Appeal had concluded that although they were
employed under the same type of contract, they did not carry out the ‘same or broadly similar
work’. The House of Lords disagreed and stated that, in making the assessment, particular attention
should be given to the extent to which the work was exactly the same and to the importance of that
work to the enterprise as a whole. If a large component of the work was the same, then the issue
was whether the differences were so important that the work could not be regarded as the same or
broadly similar. If part-time and full-time employees carry out the same work, but the full-timers
do extra duties, this does not necessarily mean that the work is not the same or broadly similar.

It is a very demanding test for establishing whether an individual’s job can be used as a
comparator on which to base a claim for discrimination. The first issue is what happens if there is no
full-time person who can meet the criteria. Where a workforce is made up entirely of part-time
employees in a particular category, the Regulations will be of no assistance in enabling them to claim
discrimination on the basis of being a part-timer."* One example might be a contract cleaning
operation. All the employees concerned with cleaning might be part-time and all the supervisory,
management and administration employees might be full-time. The result is that there is no full-time
comparator on whom the cleaning staff can base a claim. These employees may be low-paid because

12 Hypothetical comparators are not permitted: see Carl v University of Sheffield [2009] IRLR 616.

13 [2006] IRLR 367.

14 In Wippel v Peck & Cloppenburg GmbH [2005] IRLR 211 the Court of Justice suggested that a part-time casual worker might be covered
by the Framework Agreement. However, Ms Wippel could not find a full-time comparator who worked on a casual basis.
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they are part-time and, perhaps, because they are not organised collectively. However, they are unable
to base a claim using the PTW Regulations. Although there may be a prima facie case of discrimination,
it could not be based upon the PTW Regulations. Even the government’s own figures suggest that 80
per cent of part-time workers will not have a full-time comparator available to them.

Regulations 3 and 4 provide an exception to the need for such a comparator. Where a full-time
worker, following the termination or variation of the contract of employment, works fewer hours,
the worker will be able to use himself or herself as the comparable full-timer for the purpose of
deciding whether there has been less favourable treatment. The same rule applies if a full-time
worker returns to work and performs fewer hours in the same job or a job at the same level, for the
same employer, after an absence of less than 12 months. This is regardless of whether the absence
followed a termination of employment or not."* In Fidessa v Lancaster'® the claimant returned to work
just a few days before the end of the 12-month period, but then immediately took accrued annual
leave. The respondent argued that this meant that she had not actually returned to work. The EAT did
not accept this argument and held that the contract of employment was not in abeyance during
periods of annual leave so she had returned from work even though she had then taken leave.

Regulation 5 establishes the principle of non-discrimination. A part-time worker has the right
not to be treated less favourably than the employer treats a comparable full-timer as regards the
terms of the contract or by being subject to detriment by any act, or failure to act, by the employer.
The right only applies if the treatment is on the grounds that the worker is part-time and cannot be
justified on objective grounds. In Ministry of Justice v Burton,'” for example, less favourable treatment
was held to have been shown when the claimants, who were part-time judges, were only paid for
writing up cases as a matter of discretion. In contrast, full-time judges were paid for doing this as
a matter of entitlement.

In determining whether a part-timer has been treated less favourably, the principle of pro rata
temporis applies.’® The one exception to this is overtime. Not paying overtime rates to a part-time
worker until they have at least worked hours comparable with the basic working hours of the
comparable full-timer is not to be treated as less favourable treatment. McMenemy v Capita Business
Services Ltd" involved a part-time worker who worked only on Wednesdays, Thursdays and Fridays at
a call centre which operated seven days a week. All employees had a contract of employment which
entitled them to time off in lieu when statutory holidays coincided with one of their working days.
This meant that Mr McMenemy was not entitled to time off for statutory holidays that occurred on
Mondays. As other colleagues who worked full-time received this time off, he complained that he
was being treated less favourably than a comparable full-timer. He failed in his claim because the
court held that the reason why he was not given time off for Monday statutory holidays was not
solely because he was a part-timer, but because he did not work on Mondays. In order to show less
favourable treatment, he had to show that the employer intended to treat him less favourably solely
because he was a part-time worker. The reason here for the less favourable treatment was that he had
agreed not to work on Mondays. A full-time worker who worked from Tuesday to Saturday would
also not be entitled to statutory holidays that fell on a Monday. Subsequently, in Sharma v Manchester
City Council,” the EAT has ruled that the part-time nature of the claimant’s work does not have to be
the sole reason for the less favourable treatment. Additionally, the fact that not all part-timers are
treated adversely does not mean that those who are cannot bring proceedings if being part-time is
a reason for the discrimination experienced.

15 See also Chapter 8 on the flexible working provisions.

16 Fidessa v Lancaster [2017] UKEAT 0093_16_1601.

17 Ministry of Justice v Burton [2016] IRLR 100.

18 See O’Brien v Ministry of Justice [2013] IRLR 315.

19 [2007] IRLR 400.

20 [2008] IRLR 236.This approach was followed in Carl v University of Sheffield [2009] IRLR 616.
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In the government’s compliance guidance, accompanying the PTW Regulations, the following
examples are given:

® Previous or current part-time status should not of itself constitute a barrier to promotion.

®  Part-time workers should receive the same hourly rate as full-timers.

®  Part-time workers should receive the same hourly rate of overtime pay as full-timers, once they
have worked more than the normal full-time hours.

®  Part-time workers should be able to participate in profit-sharing or share option schemes
available for full-timers.

® Employers should not discriminate between full-time and part-time workers over access to
pension schemes.

® Employers should not exclude part-timers from training simply because they work part-time.

® In selection for redundancy, part-time workers must not be treated less favourably than
full-timers.

These examples apply only if the employer cannot objectively justify a distinction in treatment or
if there is no full-time comparator meeting the criteria provided with whom the employee can be
compared.

3.3 Fixed-term contracts

About 6 per cent of the UK workforce work under a fixed-term contract. There is a big variation in
their usage amongst European countries, ranging from 1.5 per cent of the work force in Romania
to 24 per cent in Spain. The EU average is about 14 per cent.”’ Some 28 per cent of those doing
temporary work in the UK did so because they could not find a permanent job.”” Of those that
answered the question for an EU survey it emerged that 9.5 per cent of fixed-term contracts in the
UK were for up to three months; 8.8 per cent for 4—6 months; 16 per cent for 7—12 months; 14.1
per cent for periods of 13—24 months and 10.2 per cent for more than 24 months.”

On 18 March 1999 the Social Partners at European Community level concluded a Framework
Agreement on fixed-term work which became Directive 99/70/EC.** This Directive came after a
lengthy period of attempts by the European Commission to obtain agreement amongst the Member
States. Proposals were first introduced in 1990 and, until 1999, only one measure had been adopted.?

The purposes of the Framework Agreement are to:

(al improve the quality of fixed-term work by ensuring the application of the principle of
non-discrimination;

(b) establish a framework to prevent abuse arising from the use of successive fixed-term
employment contracts or relationships.”

A fixed-term worker is defined by clause 3 of the Agreement as:

a person having an employment contract or relationship entered into directly between an
employer and a worker where the end of the employment contract or relationship is determined

21 DG for Internal Policies Precarious Employment in Europe (2016).

22 Office for National Statistics UK Labour Market 2017.

23 DG for Internal Policies Precarious Employment in Europe (2016).

24 Council Directive 99/70/EC of 28 June 1999 concerning the Framework Agreement on fixed-term work OJ L175/43 10.7.99.

25 Council Directive 91/383/EEC supplementing the measures to encourage improvements in the safety and health at work of
workers with a fixed duration employment relationship or a temporary employment relationship OJ L206 29.7.91.

26 Clause 1 Framework Agreement.
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by objective conditions such as reaching a specific date, completing a specific task, or the
occurrence of a specific event.

The Agreement introduces a principle of non-discrimination against fixed-term workers,” with
stricter controls over the renewal of such contracts. That such workers need to be protected is
illustrated in Booth v United States of America.”® Despite arguing that the arrangement for two-week
breaks between contracts was designed to defeat the legislation, the applicants were unsuccessful in
their claim for a redundancy payment, even though, apart from three two-week breaks, they had
some five years’ service. One of the consequences of the Fixed-term Work Directive is to require
some objective justification for continuing fixed-term contracts of employment.

Section 18 Employment Relations Act 1999 was a first step by the government in implementing
the requirements of the Fixed-term Work Directive. It removed s. 197(1) and (2) ERA 1996, which
allowed individuals with a fixed-term contract of one year or more to opt out of the unfair dismissal
provisions contained in Part X ERA 1996.%

Section 45 Employment Act 2002 provided authority for the introduction of the Fixed-term
Employees (Prevention of Less Favourable Treatment) Regulations.”” They define a fixed-term
contract as either a contract of employment which is made for a specific term, or a contract that
terminates automatically on the completion of a particular task, or the occurrence or non-occurrence
of any specific event, except one resulting from the employee reaching normal retirement age.’’
The ability of the parties to give notice to terminate does not prevent the contract from being for a
fixed term.*

The scope of the unfair dismissal provisions in the ERA 1996 has been widened to include these
‘task’ contracts of employment.** The ending of these contracts will be regarded as a dismissal for the
purposes of the Act. As a result an individual on such a contract obtains a number of statutory rights
which are enjoyed by permanent employees. These include the right not to be unfairly dismissed, the
right to a written statement of reasons for dismissal and the right to statutory redundancy payments.
The ERA 1996 was also amended so that those on ‘task’ contracts of less than three months will have
the right to minimum notice periods in the same way as permanent employees.

A number of important decisions have been taken about which individuals are to be protected
and which are to be excluded. The government has decided to apply the regulations to employees
only. The approach is different from that taken by Part-time Workers Regulations (see 3.2 above).
Those who are not treated as employees are to be excluded. Whilst recognising the problems
associated with including non-employees, the decision does have the result of excluding significant
numbers of individuals who work on fixed-term contracts and who, apart from their employment
status, are indistinguishable from permanent employees or employees on fixed-term contracts.

The definition of comparator uses the same approach as that used by the Part-time Workers
Regulations. The individual with whom a fixed-term worker is to be compared is someone who, at
the time when the alleged treatment takes place, is employed by the same employer and is engaged
on the same or broadly similar work, having regard to whether or not they have similar skills and
qualifications, if this is relevant. The comparable permanent employee must work or be based at the

27 Clause 4 Framework Agreement. On the direct applicability of this clause see Zentralbetriebsrat der Landeskrankenhauser Tirols v Land Tirol
[2010] IRLR 631 CJEU.

28 [1999] IRIR 16.

29 See Employment Relations Act 1999 (Commencement No 2 and Transitional and Savings Provisions) Order1999, SI 1999/2830.

30 The Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002, SI 2002/2034, which came into force on
1 October 2002.

31 Regulation 1(2).

32 Allen v National Australia Group Ltd [2004] IRLR 847.

33 For these purposes they are referred to as limited-term contracts.
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same establishment, although other locations will be considered if there is no one appropriate at
the same establishment.**

The Regulations provide that a fixed-term employee has the right not to be treated by the
employer less favourably than a comparable permanent employee with regard to the terms of the
contract or by being subject to any other detriment related to being a fixed-term employee.* This
includes less favourable treatment in relation to: first, any period of service qualification related to
a condition of employment;*® second, training opportunities; and, third, the opportunity to secure
permanent employment in the establishment.

Importantly, however, the government has decided to include less favourable treatment in rela-
tion to pay and pensions. As a result, the rules on statutory sick pay, rights to guarantee payments and
payments on medical suspension are amended to ensure that fixed-term employees and comparable
permanent employees are treated in the same way. Similarly, where there are qualifying rules for
membership of pension schemes, these rules should be the same for fixed-term and comparable
permanent employees, unless the different treatment can be objectively justified. The government
believes that this will help reduce pay inequalities because the majority of fixed-term employees are
women, so the inclusion of pay and pensions will help reduce the inequality between the sexes.

There is a defence of objective justification in the Regulations.” Interestingly, the government
has opted to allow the ‘package’ approach, as an alternative to the ‘item by item’ approach (compare
Equality of terms in Chapter 6 at 6.6), when deciding whether an individual has been treated less
favourably on the grounds of being a fixed-term employee. It will not be necessary to compare each
part of the terms of employment and ensure that each individual part is comparable to the
permanent employee, unless the employer so wishes. Such treatment is objectively justifiable if the
terms of the fixed-term employee’s contract of employment, as a whole, are at least as favourable as
the permanent comparator. This presumably means that it will be permissible to pay a higher salary
in compensation for other benefits such as holidays and pensions, as long as the value of the
‘package’ overall is equivalent or better than that of the permanent employee. It should be noted
that the words ‘objective grounds’ in clause 4(1) of the Framework Agreement do not permit a
difference in treatment to be justified on the basis that it is provided for by a general, abstract
national norm, such as a law or collective agreement. According to the Court of Justice, unequal
treatment must be justified by precise and concrete factors characterising the employment condition
to which it relates, in the specific context in which it occurs and on the basis of objective and
transparent criteria in order to ensure that there is a genuine need and that unequal treatment is
appropriate for achieving the objective pursued and is necessary for that purpose.*® The Court of
Justice in Diego Porras® stated that the concept of ‘objective grounds’ required the unequal treatment
to be justified by ‘precise, specific factors’ in order to ensure that the unequal treatment met a
genuine need and was appropriate for achieving the objective and was necessary for that purpose.
This case concerned termination payments which were higher for permanent employees than for
those on fixed-term or temporary contracts.

An example of where temporary contracts were justified was given in another case at the Court
of Justice. In Pérez Lopez*® the Court accepted that in the public health sector it was inevitable that

34 Regulation 2.

35 Regulation 3. In Department of Work and Pensions v Webley [2005] IRLR 288, the Court of Appeal ruled that termination by simple
effluxion of time cannot, of itself, constitute less favourable treatment.

36 In Gaviero v Xunte de Galicia [2011] IRLR 504 the Court of Justice ruled that a length of service increment is an employment condition
within clause 4 of the Framework Agreement.

37 Regulation 4.

38 Alonso v Osakidetza-Servicio Vasco de Salud [2007] IRLR 911. In Impact v Ministry for Agriculture and Food [2008] IRLR 552 the Court of Justice
confirmed that clause 4(1) has direct effect.

39 Diego Porras v Ministerio De Defensa [2016] IRLR 964.

40 Pérez Lopez v Servicio Madrilefio De Salud (Comunidad De Madrid) [2016] IRLR 970.
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there would be a need for temporary replacements to provide cover for staff who were on sick,
maternity, parental or other leave. Fixed-term contracts and their renewal could not be justified
when used to meet the permanent staffing needs of the employer. This was a Spanish case and the
Court heard that up to 25 per cent of the 50,000 medical and healthcare staff in the Madrid region
had been on fixed-term or temporary contracts for an average period of between five and six years.
Some had been providing services continuously for more than 15 years. As a result the Court
precluded the Spanish legislation that allowed for the employer to use these temporary contracts
instead of recruiting persons on open-ended contracts of employment.

If employees consider that they have been treated less favourably on the grounds of being a fixed-
term employee, then they are entitled to request a written statement giving particulars of the reasons
for the treatment. This must be provided by the employer within 21 days of the request. Such a state-
ment will be admissible in any future employment tribunal proceedings.*' A dismissal connected to
enforcing an employee’s rights under the Regulations will be treated as an unfair dismissal.*

Unfortunately, the Regulations seem unlikely to stop the repeated use of fixed-term contracts,
which is a rather strange outcome. Where there is a succession of fixed-term contracts resulting in
the employee being continuously employed for four years or more, the contract will automatically
be deemed a permanent contract, unless there is objective justification suggesting otherwise.*
According to the Court of Justice, the contract of indefinite duration need not reproduce identically
the principal terms in the previous contract. However, the conversion of a fixed-term contract must
not involve material amendments that are overall unfavourable when the tasks and nature of the
functions remain unchanged.* A major problem lies in the definition of continuous employment
contained in the ERA 1996. Any week during which a contract of employment exists will count
towards continuity of employment (s. 212(1) ERA 1996).* Thus, any sort of break not covered by
ERA 1996 is likely to sever continuity and make the Regulations ineffective. The Court of Justice’s
decision in Adeneler** highlights the problems caused. This case involved workers employed by the
Greek Milk Organisation, ELOG, who had been engaged on a number of fixed-term contracts. One
of the issues in the case was that Greek legislation provided that continuity was broken if there was
a gap of more than 20 days. The Court of Justice recognised that the decision as to what constituted
continuity had been left to the Member State to decide. It held, however, that this discretion could
not be exercised in such a way as to compromise one of the aims of the Directive, namely to prevent
the misuse of fixed-term contracts. It therefore held that a gap of 20 days allowed such misuse to
continue and was not in accord with the aims of the Directive.

If an employee considers that he or she has become a permanent employee because of the
Regulations, then he or she may request a written statement from the employer stating that he or
she is now a permanent employee or, if not, the reasons why the individual is to remain a fixed-
term employee. This statement must be given within 21 days and is admissible in future employment
tribunal proceedings.*” Provision is made for some flexibility as the maximum qualifying period
can be varied by collective or workforce agreements. However, this may be of limited benefit
because the agreement will be reached with employee representatives, the majority of whom are
likely to be permanent employees. This may not be a problem in situations where the employees
are represented by a trade union and reach a collective agreement on the issue. Yet it might be

4
4
4

Regulation 5.

Regulation 6.

Regulation 8. See Duncombe v Secretary of State for Children, Schools and Families [2010] IRLR 331 where the Court of Appeal ruled that this
Regulation applies irrespective of where contracts governed by English law are to be performed.

44 Huet v Université de Bretagne Occidentale (C-251/11) [2012] IRLR 703.

45 See Sweeney v ] & S Henderson [ 1999] IRLR 306.

46 Case C-21/204 Adencler v Ellinikos Organismos Galaktos [2006] IRLR 716.
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difficult where employees elect their own representatives, the majority of whom will not be
affected. It is more likely to be a problem if the workforce agreement is reached by a majority vote
of the workforce (this can be done where there are fewer than 20 employees). It is questionable
whether employees in such situations will resist management demands for a more flexible approach
if the majority are unaffected by the proposals.

Employees will be able to claim unfair dismissal if they are dismissed for exercising their rights
under the Regulations. They can take their claim for less favourable treatment to an employment
tribunal which has the power to award compensation to the claimant and recommend that the
employer takes action within a specific period in order to obviate or reduce the adverse effect
complained about.The compensation is limited, however, as the tribunal is specifically forbidden to
award damages for injury to feelings. The matters that will be taken into account will be the loss of
benefit arising from the infringement and any reasonable expenses of the complainant as a result
of the infringement.

3.4 Temporary agency workers

The employment agency industry is an important part of the UK economy with about 1.2 million
agency workers — a little under 4 per cent of the workforce.* It grew from an industry that merely
supplied domestic staff to the current-day one that supplies individuals with a wide range of skills.

3.4.1 The Temporary Agency Work Directive 2008/104/EC

Although the European Commission first published its proposal on this topic in 1982, the Directive
was only adopted in November 2008. According to art. 2, the Directive has two aims. This first is to
ensure the protection of temporary agency workers and to improve the quality of their work by
ensuring that the principle of equal treatment is applied. Nowhere in the Directive is the word
‘temporary’ defined, so it would presumably apply to a very short-term posting of a few hours as
well as a longer-term placement over a number of years. It is interesting to note that one of the
objectives of the Fixed-term Work Directive was to stop the abuse of fixed-term contracts by limiting
the number of such contracts before a person would be assumed to be a permanent employee.
By way of contrast, there is no such issue with temporary agency work. Indeed, temporary work is
to be encouraged and its status improved. Why is there this difference? The second aim contained in
art. 2 is that the Directive aims to establish a suitable framework for the use of temporary work ‘with
a view to contributing effectively to the creation of jobs and to the development of flexible norms
of working’.

Article 1(1) specifies that it applies to the contract of employment or the employment
relationship that exists between a temporary agency and the worker who is posted to a user
undertaking to work under its supervision and direction. The final decision about who will be
covered is, as usual, left to the Member State, because the Directive defines a worker as someone
who is protected as such under national law. It is likely that some temporary agency workers will
not be covered. It may be difficult to show an employment relationship with those that work under
the guise of a limited liability company. An example of such a complex employment situation is
found in Hewlett-Packard Ltd v O’Murphy.* Here the individual concerned formed a private limited
company, which then entered into a contract with the agency, which in turn had a contract with
Hewlett-Packard. This case concerned the relationship between the worker and the user company.

48 World Employment Confederation Economic Report 2017 (2017).
49 [2002] IRLR 4.
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The worker failed to show that there was an employment relationship between the two, but the
relationship with the agency must also be clear. Article 3(2) specifies that people may not be
excluded solely on the basis that they are part-time workers or on fixed-term contracts within the
meaning of the Directives on part-time work and fixed-term contracts.

According to art. 5, the temporary worker is to receive at least as favourable treatment in terms
of basic working and employment conditions as a person recruited directly by the user undertaking
to do the same job. Basic working and employment conditions are those relating to working time,
rest periods, overtime, breaks, night work, paid holidays, public holidays and pay. They also relate
to work done by pregnant women, nursing mothers, children and young people, as well as any
action taken to combat discrimination on other grounds. This seems an important list of terms yet
there are some significant omissions. There is no mention of any notice period, so temporary staff
can still, subject to any other issues, be removed at short notice. Neither is there any opportunity
for any disciplinary or grievance appeals procedure. Presumably, this is an issue that is assumed to
be between the worker and the agency employer, even though any disciplinary or grievance matters
are likely to be between the individual and the user enterprise. Lastly, there is no mention of
pension arrangements. The exclusion of these would make any attempt to lift the status of temporary
agency workers to the same status as permanent workers meaningless.

Like the Directive and Regulations concerning part-time work, temporary agency workers are
to be notified of permanent vacancies in the user enterprise to give them the opportunity to find
permanent employment (art. 6). In addition, measures must be taken to improve access to training
both in the agency employer and in the user enterprise. Finally, it should be noted that the Directive
does not deal with the important issue of the employment status of agency workers.

3.4.2 The Temporary Agency Workers Regulations 2010
These were designed to implement Directive 2008/104/EC and introduced the principle of equal
treatment for agency workers after they have been in ‘the same role’ with the same hirer for a
qualifying period of 12 continuous calendar weeks.*® Regulation 5 gives agency workers the right to
the same ‘basic working and employment conditions’ as they would have been entitled to if they had
been engaged directly by the hirer. The Regulation uses the expressions ‘ordinarily included’ and
‘comparable employee’ with the effect that individually negotiated terms are not covered. Regulation
6 makes it clear that it is terms and conditions relating to pay, the duration of working time, night
work, rest periods, rest breaks and annual leave that are relevant. In relation to pay, reg. 5 does not
apply where there is a permanent contract between the agency worker and a temporary work agency.
There are a number of conditions that must be met in relation to the form and terms of this contract
and there must be a minimum amount of pay between assignments.”' Regulations 7 and 8 deal with
the completion of the qualifying period and the effect of breaks during or between assignments. In
essence, the individual must work ‘in the same role with the same hirer’ and a test of ‘substantively
different’ will be applied. According to reg. 9, the qualifying period will be treated as satisfied if a
worker is prevented from completion of the qualifying period by the structuring of assignments.
Regulations 12 and 13 both apply from the commencement of work. Regulation 12 provides
a right to be treated no less favourably than a comparable worker in relation to ‘collective facilities
and amenities’ provided by the hirer unless such treatment can be justified on objective grounds.
Regulation 13 gives agency workers the right to be informed by the hirer of any vacant relevant
posts and may be achieved by ‘a general announcement in a suitable place in the hirer’s establishment’.
Regulation 14 states that a temporary work agency and hirer can both be liable to the extent that

50 Regulation 3 provides a definition of ‘agency worker’ and reg. 4 defines ‘temporary work agency’.
51 Seeregs 10and 11.
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they are responsible for breaching reg. 5.The hirer is liable for breaches of regs 12 and 13. Agency
workers also have the right to receive information from the temporary work agency or hirer as
applicable about the rights and duties in regs 5, 12 and 13. Regulation 16 refers to written requests
for a written statement to be supplied within 28 days. Regulation 17 introduces the right not to be
unfairly dismissed or subjected to a detriment for a reason relating to the Regulations and reg. 18
offers remedies for breach. This includes a minimum award of two weeks’ pay and an additional
award of up to £5,000 where reg. 9 applies. There is no cap on compensation but no award can be
made for injury to feelings. Finally, reg. 20 deals with the liability of employers and principals and
reg. 15 restricts contracting out generally.

3.4.3 Agency/worker relationship
One of the issues for the courts has been to identify the employer of the staff concerned. Although
the particular facts of each case will be important, the possible options are:

The individual is working under a contract for services.
2. There is a global contract of employment between the individual and the agency, covering all
the assignments on which a temporary worker may be sent.
3. There is a contract of employment for each individual assignment.
In McMeechan v Secretary of State for Employment®*
assignments through an employment agency. He was given a job sheet and a standard written
statement of terms and conditions for each assignment. The statement specified that he was
providing services as a self-employed worker and was not operating under a contract of service,
although the agency did deduct tax and national insurance contributions. When the agency became
insolvent, the individual made a claim to the Secretary of State for wages owed. The claim was
refused because, it was argued, the individual was not an employee of the insolvent company. The
Court of Appeal examined two aspects of the relationship between the agency and the individual.
The first was the general relationship covering the whole period during which the individual was

a temporary worker completed a series of individual

used by the agency and the second was the relationship during any specific engagement on which
the agency had used the individual. The court considered®® Wickens v Champion Employment** which
looked at the general relationship and involved an attempt to show that all temporary staff of an
agency were working under contracts of employment. This failed because:

the relationship between the employers and the temporaries seems to us wholly to lack the
elements of continuity, and care of the employer for the employee, that one associates with a
contract of service.

The question for the court on the individual assignment was whether this could amount to a
contract of service or not. The arguments for there being a contract for services were that there was
an express statement that the individual was self-employed and there was freedom to work for a
particular client on a self-employed basis. On the side of there being a contract of service were the
power reserved by the agency to dismiss for misconduct, the power to bring any assignment to an

52 [1997] IRLR 353.

53 The court contrasted the judgments in McLeod v Hellyer Brothers Ltd [1987] IRLR 232, which concerned Hull trawlermen who worked
on periodic agreements, and Nethermere (St Neots) Ltd v Gardiner [ 1984 ICR 612, which concerned home workers with no fixed hours
who were paid by results.

54 [1984] ICR 365.
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end, the establishment of a grievance procedure and the stipulation of an hourly rate of pay, which
in turn was subject to deductions for unsatisfactory timekeeping, work, attitude or misconduct. The
court concluded that:

when those indications are set against each other, and the specific engagement is looked at as
awhole inallits terms, the general impression which emerges is that the engagement involved
in this single assignment gave rise, despite the label put on it by the parties, to a contract of
service between the temporary worker and the contractor.

In Dacas v Brook Street Bureau®™ it was stated that formal written contracts between a woman and an
agency and between that agency and the end user relating to the work to be done for the end user
did not necessarily preclude the implication of a contract of employment between the woman and
the end user. As a matter of law, when an issue is raised about the status of an applicant in unfair
dismissal proceedings, an employment tribunal is required to consider whether there is an implied
contract between the parties who have no express contract with one another. This view was sup-
ported by the Court of Appeal in Cable & Wireless plc v Muscat.* The court stated that in cases involving
a triangular relationship consisting of a worker, an employment agency and an end user, the tribu-
nal should consider the possibility of an implied contract between the worker and the end user. In
this case such a contract was held to exist as the individual had been employed and then, at the
employer’s request, become a contractor via an employment agency. The court held that the end
user was under an obligation to provide work and the worker was under an obligation to attend
their premises and do the work, subject to their control and supervision. In James v London Borough of
Greenwich®’ the Court of Appeal stated that the real issue in agency worker cases is whether a contract
should be implied between a worker and the end user rather than whether an irreducible minimum
of mutual obligations exist. The mutuality point is important in deciding whether a contract is a
contract of employment or some other kind of contract. However, in agency cases the issue is
whether a third contract exists at all between the worker and the end user.*® Subsequently, the Court
of Appeal has affirmed that the implication of a contract is a question of law but the parties’ under-
standing that there was no such contract and their inability to reach agreement on the terms which
a contract should contain were powerful factors militating against such an implication. Thus we
reach the unsatisfactory conclusion that ‘just because a claimant looked like an employee and was
treated like one, does not mean that he was an employee’!*

3.4.4 Employment agencies/businesses
The private employment industry has been regulated since 1973 when the Employment Agencies
Act 1973 came into force. This contained a system for licensing and regular inspections by the
(then) Department of Employment. The implementation of this Act was changed by the Conduct
of Employment Agencies and Employment Businesses Regulations 2003, and ss 15-16 of the
Employment Act 2008.

The 1973 Act and the 2003 Regulations distinguish between employment businesses and
employment agencies. Employment businesses are those that are concerned with the supply of
temporary staff, whilst employment agencies are those that are concerned with the supply of work

55 [2004] IRLR 358.

56 [2006] IRLR 355.

57 [2008] IRLR 302.

58 See also Muschett v HM Prison [2010] IRLR 210 CA.
59 Tilsom v Alstom Transport [2011] IRLR 169 CA.

60 S12003/3319.
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seekers to fill permanent vacancies with clients.®

businesses and employment agencies.
The main provisions of the Act and the Regulations are:

Many organisations are both employment

1. Neither an employment agency nor employment business may charge fees to work seekers for
finding them work, or seeking to find them work. Neither an agency nor an employment
business may make help to a work seeker conditional upon using other services which require
a fee.There is a limitation on the terms in contracts between employment businesses and hirers
preventing temporary workers from taking up permanent jobs unless a fee is first paid to the
employment business.

2. An employment business may not introduce a work seeker to a hirer to perform the normal
tasks carried out by a worker who is taking part in an industrial dispute or other industrial
action, unless it is an unofficial strike or industrial action, i.e. one that does not take place
within the rules governing such actions contained in the Trade Union and Labour Relations
(Consolidation) Act 1992.

3. Employment businesses are not able to withhold pay owed to a temporary worker just because
the worker has not obtained a signed worksheet from the hirer.

4. When an agency or business first offers to provide services to a work seeker, then the agency
or business must provide the work seeker with details of their terms of business and fees (if
any). The agency or business will obtain the agreement of the work seeker about fees (if any)
and the type of work the agency or business will try to find for the work seeker.

5. Employment businesses must agree whether the work seeker is, or will be, employed under a
contract of service or a contract for services (see above). The work seeker will also be given an
undertaking that the business will pay him for the work that he does, regardless of whether the
business is paid by the hirer. Other terms of business will include the rate of remuneration
paid to the work seeker and the minimum rate of remuneration to be paid to the employment
business, details of any entitlements to holidays and to payment in respect of holidays.

6. Similar requirements are imposed upon employment agencies to explain to work seekers
what services will be provided and details of any fees to be paid to the agency for work-finding
services, although fees may only be charged to work seekers wanting work in such areas as
sport, music, dance and theatre.

7. Agencies and businesses are required to keep documentation showing the work seeker’s
agreement to the terms of business and any changes to them. Neither an agency nor a hirer
may introduce or supply a work seeker unless the agency or business has sufficient information
about the hirer, the dates on which the work seeker is required and the duration of the work,
the position to be filled and the experience, training and qualifications necessary to work
in the position, including the rate of remuneration to be paid to the work seeker. There are
similar conditions in relation to obtaining information about a work seeker before that person
can be introduced to a hirer. Agencies and employment businesses must obtain references on
job seekers wishing to work with vulnerable persons.

8. Every advertisement must carry the full name of the agency or business and state the nature
of the work, its location and the minimum qualifications necessary when advertising rates
of pay.

9. Employment agencies must not introduce an employer to a young person under the age of 18
years if that person is attending school or has just left school, unless that person has received
vocational guidance from their local careers service.

10. There are strict rules on record keeping.

61 Sees. 13(1)—(3) Employment Agencies Act 1973.
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The Regulations were amended in 2014° so that if an employment agency or employment business
wish to advertise a GB-based vacancy in the EEA, they must first advertise it in English in Great
Britain, unless they believe, on reasonable grounds, that this would be disproportionate. Breach
of this requirement would constitute a criminal offence and may also give rise to an action in
damages. Further amendments in 2016% reduced some of the ‘regulatory burdens’. There is no
longer a requirement for agencies or businesses to agree terms with clients and the record-keeping
requirements have been relaxed. Anyone who contravenes the prohibition on charging fees to work
seekers, fails to comply with regulations to secure the proper conduct of the agency or business,
falsifies records or fails, without reasonable excuse, to comply with a prohibition order, will be
guilty of an offence and subject to a fine not exceeding the statutory maximum. Section 16 EA 2008
has strengthened the powers of inspectors, and anyone obstructing an officer from carrying out
enforcement functions can be fined.

An employment tribunal may make an order prohibiting a person (or company) from carrying
on, or being concerned with, an employment agency or business for up to ten years on the grounds
of the person being unsuitable because of misconduct or any other sufficient reason. In addition,
terms of contracts with hirers or work seekers which are invalid in terms of the Act or Regulations
will be unenforceable. Any contravention of the Act or Regulations which causes damage, including
death or injury, will be actionable in civil law.

3.5 Zero hours contracts

A zero hours contract is a contract between an employer and a worker where the employer provides
work but is not obliged to do so or provide any minimum hours and a worker who is not obliged
to accept any work offered. Section 27A(1) ERA 1996 defines a zero hours contract as a contract
under which ‘the undertaking to do or perform work or services is an undertaking to do so condi-
tionally on the employer making work or services available to the worker, and there is no certainty
that any such work or services will be made available to the worker’.

They provide an opportunity for those wishing to have flexible employment to do so and
enable employers to use workers as and when they need to. Indeed, according to the Office for
National Statistics, some two-thirds of those working on zero hours contracts did not want to work
more hours. About a third of all such workers are aged between 16 and 24 years, suggesting that it
is a flexible type of contract used by young people in education.

The number of people working with zero hours contracts has increased significantly in recent
years. In 2011 there were some 190,000, making up 0.6 per cent of the total workforce. By 2016
this had increased to 905,000 people, making up some 2.8 per cent of the total workforce.**
According to ACAS,* the key points that one should note about these contracts are:

®  Zero hours contracts normally mean there is no obligation for employers to offer work, or for
workers to accept it.

®  Most zero hours contracts will give staff ‘worker” employment status.

®  Zero hours workers have the same employment rights as regular workers, although they may
have breaks in their contracts, which affect rights that accrue over time.

® Zero hours workers are entitled to annual leave, the national minimum wage and national
living wage and pay for work-related travel in the same way as regular workers.

62 The Conduct of Employment Agencies and Employment Businesses (Amendment) Regulations 2014, ST 2014/3351.

63 The Conduct of Employment Agencies and Employment Businesses (Amendment) Regulations 2016, SI 2016/510.

64 All these statistics on zero hours work come from the Labour Force Survey: Zero hours contracts data tables (March 2017) which can
be found at: www.ons.gov.uk/employmentandlabourmarket/ peopleinwork/earningsandworkinghours/ datasets/zerohourssummary
datatables

65 ACAS “Zero hours contracts’, www.acas.org.uk/index.aspx?articleid=4468
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Most people working on zero hours contracts will have worker status (see s. 230(3) (b) ERA 1996)
but there is the potential for this to develop into employee status. Much will depend upon the
contract and how it is put into practice (see Chapter 2, sections 2.3 and 2.4 on employment
status).

There is always the potential for abuse by some employers such as workers feeling that they are
obliged to work all the hours asked of them in order to ensure that they continue to receive work.
One type of abuse that has now been made unenforceable was the inclusion of ‘exclusivity’ clauses
in zero hours contracts so that workers were unable to take work from others even if not offered
work from their usual employer. Section 27(3) ERA 1996 provides that any such exclusivity clause
is unenforceable against the worker and in 2015 the government adopted regulations® making it
an automatically unfair dismissal if a worker is dismissed for breaching an exclusivity clause and/
or suffers detriment for doing so.

3.6 Gangmasters and labour abuse

Gangmaster is the word used to refer to individuals or groups of individuals who hire out ‘gangs’
of workers for the completion of certain tasks, most commonly in agriculture and parts of the
fishing industry. Their activities had fallen outside the regulatory controls covering employment
agencies and businesses. It appears that the individuals making up these gangs are often immi-
grants, sometimes illegal, who work long hours for low pay and are generally exploited. The worst
incident in recent times was the drowning of 21 Chinese cockle pickers in Morecambe Bay in 2004.
It has been estimated that there are up to 60,000 such workers living on very low pay in the United
Kingdom.

In response to these issues the government adopted the Gangmasters (Licensing) Act 2004.
This Act made provision for the licensing of activities concerning the supply of workers involved in
agriculture, horticulture, shellfish gathering and associated processing industries.

The 2004 Act established the Gangmasters Licensing Authority (GLA) which issued licences to
gangmasters and kept under review the activities of persons acting as gangmasters. A person or
organisation may not be a gangmaster without a licence issued by the Authority and a register of
licences is accessible to members of the public. The Immigration Act 2016 merged the GLA into a
newly created Gangmasters and Labour Abuse Authority (GLAA). This new authority came into
being on 1 October 2016. Overseeing its work is the newly created post of Director of Labour
Market Enforcement. The Director will have responsibility for the GLAA, the National Minimum
Wage Unit and the Employment Agency Inspectorate.

Persons who act as gangmasters without a licence or with false documents are guilty of an
offence and can be fined plus imprisoned for up to 12 months. Similarly, a person may not know-
ingly use an unlicensed gangmaster. Such a person will also be liable to a fine and imprisonment
for a period up to 51 weeks.The 2004 Act also allows the government minister to appoint enforce-
ment officers who will ensure that only licensed gangmasters are operating. These officers have
wide powers to inspect records and obtain information. Obstruction of such officers is a criminal
offence, allowing fines and imprisonment of the obstructors.

66 The Exclusivity Terms in Zero Hours Contracts (Redress) Regulations 2015, SI 2015/2021.
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4.1 Express terms

In the same way that contract formation can be partly express and partly by implication,' the terms
may be both express and implied. In the interests of transparency, the Contracts of Employment Act
1963 required employers to give each employee a written statement setting out certain particulars of
the employee’s terms of service. This Act, subsequently amended and now contained in the ERA 1996,
preceded an EEC Directive? on this issue and, rather unusually, the adoption of European legislation
required little change in domestic law. The Directive required Member States to ensure that all employ-
ees received information ‘of the essential aspects of the contract or employment relationship’.}

The express terms of a written contract will normally be conclusive in the event of a dispute.
In Gascol Conversions Ltd v JW Mercer* the Court of Appeal held that:

it is well settled that where there is a written contract of employment, as there was here, and
the parties have reduced it to writing, it is the writing which governs their relations. It is not
permissible to say they intended something different.

In this case the employees had signed a written statement accepting a new contract of employment.
By way of contrast, in Systems Floors (UK) Ltd v Daniel,® the EAT concluded that a statement of terms and
conditions of employment, given to the employee as a result of the employer’s statutory obligations,*
was only evidence of a contract of employment. In this case the individuals had signed a document
which, it was held, was an acknowledgement of the receipt of the statutory statement. The EAT held
that this statement did not constitute a written contract between the parties. It was merely a docu-
ment that stated the employer’s view of the terms. It may provide strong prima facie evidence of what
the terms are but it is not conclusive of the terms of the employment contract. However, there will
be a heavy burden on the parties to show that the actual terms of the contract are different from
those contained in the statement.

Article 2(2)(c) of the Directive specifies that the information given to the employee must
include the title, grade or nature of the post and give a brief specification or description of the
work. The Court of Justice has held that this provision is sufficiently precise and unconditional to
allow individuals to rely on it before the national courts. Although the written statement of terms
is important evidence, employers must be allowed to offer evidence that they have made a mistake
and provided incorrect terms.’

4.2 The statutory statement

Section 1 ERA 1996 provides that employees should receive a written statement of the particular
terms of employment not later than two months after the beginning of employment. This statement
may be given in instalments but must be complete not later than the two months, even if the
employment ends within that period.® If a person, before the two months have passed, is to work

—

See Stack v Ajar-Tec [2015] IRLR 474.

Council Directive 91/533/EEC on an employer’s obligation to inform employees of the conditions applicable to the contract or the
employment relationship OJ L288/32 18.10.91.

Ibid., art. 2(1).

[1974] IRLR 155 at p. 157 CA.

[1981] IRLR 475.

Now s. 1 ERA 1996.

Joined cases C-253/96 to 258/96 Kampelmann v Landschaftsverband Westfalen-Lippe [1998] IRLR 334.

Section 2(6) ERA 1996.
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outside the United Kingdom for a period of at least one month, then the statement must be given
to them before they leave the country.’

Sections 7A and 7B ERA 1996 provide that employers need not give a separate statement if they
provide a letter of engagement or a contract of employment containing the information that would
have been given if it were contained in such a statement.'” This document still needs to be given
within the two-month period or it can be given in the form of a letter of engagement prior to the
start of employment. In such a case the effective date of the document will be the date on which
employment begins."'

Section 11 ERA 1996 allows an employee to make a reference to an employment tribunal if a
statutory statement or an alternative document is not received or if it is incomplete, or the employer
has failed to provide a statement of any changes that take place.'> However, the Court of Appeal has
ruled that employment tribunals do not have jurisdiction to construe contractual terms contained
or referred to in the statement of particulars of existing employees' (but see s. 3 Employment
Tribunals Act 1996 which deals with the rights of those who have a breach of contract claim arising
or outstanding on termination of employment). If the employment has ceased, the reference must
be made within three months of the cessation or such further time as the employment tribunal
thinks was reasonably practicable. If the lack of, or incompleteness of, a statutory statement
or alternative document becomes evident upon a claim being made under certain employment
tribunal jurisdictions, such as unfair dismissal or disability, sex or race discrimination, then
the tribunal is required to increase the compensation awarded by an amount equivalent to between
two and four weeks’ pay.'* Where compensation is not awarded, the employment tribunal must
award a minimum of two to four weeks’ pay."* In addition, it should be noted that s. 12A Employment
Tribunals Act 1996 allows employment tribunals to impose a financial penalty on employers
where there has been a breach of employment rights and the employment tribunal thinks that ‘the
breach has one or more aggravating features’.'® Normally, the penalty must not be less than £100 or
more than £5,000 but regard must be had to the employer’s ability to pay and there is a 50 per cent
discount if payment if made within 21 days."”

The ERA 1996 provides the following minimum list of contents for the statement of terms and
conditions.

4.2.1 Names and addresses of employer and employee™

The identity of the employer may be the subject of dispute. This may be true of individuals who are
placed by one employer to work in the premises and under the control of another employer,
such as agency staff.”” It may also be true of changes resulting from a reorganisation or a transfer
of employees between employers. However, a transfer of a contract of employment needs the

0

Section 2(5) ERA 1996.

10 The information contained in ss 1(3)(a)—(c) and 4(a)—(c), (d)(i), (f) and (h).

11 Section 7B ERA 1996.

12 Section 4(1) ERA 1996.

13 Southern Cross Healthcare Ltd v Perkins [2011] IRLR 247.

14 Section 38 EA 2002; the complete list of such jurisdictions is contained in Sch. 5 to the Act; it includes, apart from those mentioned
above, a wide range of issues such as those relating to the national minimum wage, working time and redundancy payments.

15 Subject to the maximum for a week’s pay specified in s. 227 ERA 1996.

16 These ‘features’ are not defined but are clearly different to the circumstances in which aggravated damages might be awarded — for

example, in discrimination cases.

~

Section 12A Employment Tribunals Act 1996 also deals with situations where there is more than one claim by a worker or more
than one claimant against the same employer.

18 Section 1(3)(a) ERA 1996.

19 See Dacas v Brook Street Bureau [2004] IRLR 358 (Chapter 3 above).
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employee’s knowledge and, at least, implied consent.” In a case where two disabled employees
were sponsored by Royal British Legion Industries to work in a ‘host’ organisation and remained
there for nine years,”' there was a dispute as to the identity of the employer. The EAT concluded that
the correct approach was to start with the written contractual arrangements and decide whether
these represented the true intentions of the parties. If they did, then the tribunal needed to discover
if the situation had changed and when. There was a need to look at the reality of the situation in
order to come to the correct conclusion.”

4.2.2 Date when employment began®

The date when employment begins can be important in establishing whether an employee has the
minimum length of continuous service required for entitlement to various employment protection
rights (see Chapter 2). For example, those individuals who are employed as temporary staff via an
employment agency and are then employed on a permanent basis by the host company at which
they work may need to clarify the precise start date of the new employment. The Systems Floors™* case
(see 4.1 above) involved a dispute about the employee’s start date with the ability to make an unfair
dismissal claim depending on the outcome.

4.2.3 Date on which continuous employment began?®

For the purposes of assessing length of service, a person ‘starts work’ when their contract of
employment commences rather than the date when they first undertake duties. This principle is
likely to have a particular impact when the first day of the month is a Bank Holiday.* There is a
requirement to take into account employment with a previous employer if that counts towards
continuity. If there is a change of employer and a transfer of employment in accordance with s. 218
ERA 1996 or a relevant transfer takes place in accordance with the Transfer of Undertakings
(Protection of Employment) Regulations 2006, then service with the previous employer is likely
to be added to the period of service with the new employer (see Chapter 10).

4.2.4 Remuneration®

The statement will need to contain information on the scale or rate of remuneration or the method
of calculating it and the intervals at which it is paid. Remuneration can have a wider meaning than
the payment of wages, although the term ‘wages’ itself is capable of a broad definition. It need not
be confined to the payment of regular wages, but may include payment relating to work done.”
Wages, according to s. 27 (1) ERA 1996, means ‘any sums payable to the worker in connection with
his employment’ (see below).*

2

(=}

See Bolwell v (1) Redcliffe Homes Ltd; (2) O’Connor [1999] IRLR 485 CA. On the impact of the Transfer of Undertakings (Protection of
Employment) Regulations 2006, SI 2006/246, see Chapter 10.

21 Secretary of State for Education and Employment v Bearman [1998] IRLR 431.

22 See Clifford v Union of Democratic Mineworkers [1991] IRLR 518 CA.

23 Section 1(3)(b) ERA 1996.

24 Systems Floors (UK) Ltd v Daniel [1981] IRLR 475.

25 Section 1 (3)(c) ERA 1996.

26 Sees. 211(1) ERA 1996 and General of the Salvation Army v Dewsbury [1984] IRLR 222.

27 See note 19 above.

28 Section 1(4)(a) ERA 1996.

29 See New Century Cleaning Co Ltd v Church [2000] IRLR 27 CA.
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Section 27(1) ERA 1996 lists a number of items that are included in the term ‘wages’, such as statutory sick pay and statutory
maternity pay;s. 27 (2) lists a number of items that are excluded from the definition, such as payments for expenses and redundancy
pay-
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Employees also have the right to receive a written itemised pay statement from the employer. This
is to be given before or at the time of payment and must contain information about: the gross®
amount of wages or salary; the amount of any variable or fixed deductions and the purpose for which
they are made; the net amount of wages payable; and, where different parts are payable in different
ways, the amount and method of each part-payment.*? The employer may give the employee a state-
ment which contains an aggregate amount of fixed deductions, provided that the employer has given,
at or before the time at which the pay statement is given, a standing statement of fixed deductions.*
Such a standing statement must be in writing and contain details of the amount and purpose of each
deduction and the intervals at which the deduction will be made. The statement can be amended in
writing by the employer and must be renewed with amendments at least every 12 months.**

An employer may not receive a payment or payments from one of their workers, in their
capacity as an employer, unless there is a pre-existing contractual agreement for such payment(s)
to be made, or there is a statutory provision authorising such payment(s).** The exceptions to this
rule are contained in s. 16 ERA 1996.These exceptions are:

1. Any payments that are a reimbursement of overpayment of wages or expenses paid to the
worker.

2. A payment made by a worker as a consequence of any disciplinary proceedings resulting from
a statutory provision.

3. Any payments required by the employer as a result of the worker taking part in industrial
action.

4. A payment whose purpose is the satisfaction of an order of a court or tribunal requiring the
payment to the employer.*®

The employer does not have complete freedom to regulate remuneration as there is statutory
regulation of wages. For example, the National Minimum Wage Regulations 1999 provide for a
statutory minimum wage; the Equality Act 2010 attempts to stop discrimination in pay between
women and men; and the Maternity and Parental Leave etc. Regulations 1999 define remuneration
during leave. Other sources of regulation may include collective agreements incorporated into the
contract of employment as well as custom and practice within a particular industry.

4.2.5 Hours of work?®

Any terms and conditions relating to hours of work, including those relating to normal hours of
work, need to be included.”” Normal working hours are where there is a fixed number or a
minimum number of hours stated.*' Where there are no normal working hours, there is a formula
for calculating a week’s wage for statutory purposes. This involves averaging over 12 weeks, although
weeks in which remuneration is not due are excluded from this period.*

31 Gross amount is defined in s. 27(4) ERA 1996 as the total amount of wages before deductions of whatever nature.

32 Section 8 ERA 1996.

33 Section 9(1) ERA 1996.

34 Section 9(2)—(5) ERA 1996.

35 Section 15 ERA 1996.

36 Section 16 ERA 1996.

37 SI1999/584.

38 S11999/3312.

39 Section 1(4)(c) ERA 1996.

40 According to the Court of Justice in Case 350/99 Lange v Georg Schiinemann GmbH [2001] IRLR 244, Directive 91/533 on proof of the
employment relationship requires employers to notify employees of any term which obliges the employees to work overtime.

41 Sees. 234 ERA 1996 which is concerned with the calculation of a week’s pay as in Part XI ERA 1996.

42 Section 224 ERA 1996.
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An example of the issues that might arise when there is a lack of clarity on working hours
occurred in Ali v Christian Salvesen Food Services Ltd,** which involved a dispute over an annualised
hours contract of employment. Employees were paid on a notional 40-hour week, but were not
entitled to overtime until they had worked 1,824 hours in one year. The problem arose for
employees who were terminated during the course of the year and wanted payment for hours
they had worked in excess of the notional 40 hours per week. The Court of Appeal refused to imply
a term to deal with this issue, because there was a likelihood that such a term had been deliberately
left out of the agreement on annualised hours.

The Working Time Regulations 1998* also have an important bearing on the hours worked
(see Chapter 8). An employee is given a contractual right not to be required to work more than a
maximum of 48 hours work per week, averaged over a reference period, unless there has been
agreement otherwise in writing. Thus, in Barber v RJB Mining (UK) Ltd** the High Court issued a declar-
ation that the employees who had been required to work in excess of this during the reference
period were not required to work again until the average fell to the maximum permitted.

The Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000* raise an
important issue in relation to working time. They introduced the principle of non-discrimination
between part-time workers and full-time comparators. Regulation 5 establishes the principle of
non-discrimination (see Chapter 3). A part-time worker has the right not to be treated less favour-
ably than the employer treats a full-time comparator. The principle of pro rata temporis applies, so a
part-timer should receive a proportion of the benefits enjoyed by the full-time comparator in rela-
tion to hours worked. However, the one exception to this concerns overtime. Part-timers are not
entitled to premium overtime rates until they have at least worked hours which are the same as the
basic full-time hours of the comparator.

4.2.6 Entitlement to holidays and holiday pay*’

The statement of terms and conditions must enable the employee to calculate any entitlement to
accrued holiday pay on termination of employment. The minimum amount of holidays is regulated
by the Working Time Regulations 1998 (see Chapter 8).** Regulation 13 provides for a minimum
of 5.6 weeks’ paid* leave during a leave year. The Regulations also contain detailed provisions for
dealing with individuals who terminate their employment during the year, enabling the employee
to receive payment for leave not taken.*

4.2.7 Sickness, injury and pensions®'

Employees are entitled to know the arrangements for absence through sickness and incapacity,
including sickness pay. This information can be included in a separate document, as can information
about pension schemes.*? The statement of terms and conditions need merely direct individuals to
the appropriate document, which must be ‘reasonably accessible to the employee’.** There is no

43 [1997] IRLR 17 CA.

44 SI 1998/1833 as amended by the Working Time Regulations 1999, SI 1999/3372.
45 [1999] IRLR 308.

46 SI2000/1551.

47 Section 1(4)(d) (i) ERA 1996.

48 Note 43 above.

49 Regulation 16 Working Time Regulations 1998 concerns payment for periods of leave.
50 Regulation 14 Working Time Regulations 1998.

51 Section 1(4)(d)(ii) ERA 1996.

52 Section 1(4)(d)(iii) ERA 1996.

53 Section 2(2) ERA 1996.
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requirement for the employer to provide information about pensions if the employee’s pension
rights derive from any statutory provision, when those statutory provisions provide for another
body or authority to give the employee information about pension rights.**

In Mears v Safecar Security Ltd** the written terms of employment did not contain any reference to
sick pay. The Court of Appeal concluded that where there was a gap in the terms of employment and
the tribunal had insufficient information to fill that gap, then the question should be settled in
favour of the employee. However, in this case the court held that, taking into account all the circum-
stances and evidence, there had been no intention to provide pay during periods of absence through
sickness and that such a term should have been included in the written terms of employment.

4.2.8 Length of notice®

The statement needs to reflect the notice that the employee is required to give and is entitled to
receive on termination of employment. Minimum periods to which an employee and an employer
are entitled are contained in s. 86 ERA 1996. These are related to the length of continuous
employment. After one month’s employment an individual with less than two years’ continuous
service is entitled to a week’s notice. Thereafter one week is added for each year of service up to and
including 12 years (see Chapter 5).

4.2.9 Title of job or job description®

There is a need to provide the job title or a brief job description of the work to be done by the
employee. The reliance that can be placed upon this job title or brief description was tested before
the Court of Justice in Kampelmann.*® Here the employers realised that a mistake had been made in
the job information. The Court of Justice held that the job title or description could be factual
evidence of the job duties, but that proof of the essential aspects of the relationship cannot depend
solely upon the employer’s notification. Employers must therefore be allowed to bring evidence to
show that the notification is wrong.

4.2.10 Temporary contracts®

Where a position is not intended to be permanent, there is an obligation to include the period for
which it is expected to continue and the date, if it is a fixed-term contract, upon which the contract
is expected to end. This type of contract can include agency workers, who may be engaged on a
week-to-week or even day-to-day basis, as well as those individuals who are employed directly on
fixed-term contracts. Issues arise for the latter when either the term is extended or the contract is
not renewed (see Chapter 3).

4.2.11 Place of work?®®

The location of the work needs to be written down. If the employee is required or permitted to
work at various locations, there needs to be a note to this effect, together with the address of the

54 Section 1(5) ERA 1996.

55 [1982] ICR 626 CA.

56 Section 1(4)(e) ERA 1996.

57 Section 1(4)(f) ERA 1996.

58 Joined cases C-253/96 to 258/96 Kampelmann v Landschaftsverband Westfalen-Lippe [1998] IRLR 334 CJEU.
59 Section 1(4)(g) ERA 1996.

60 Section 1(4)(h) ERA 1996.
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employer. The precise place of work can be extremely important. For example, the consultation
requirements for collective redundancies depend upon the number of employees to be dismissed
‘at one establishment’.*' Many employers will want flexibility® and a requirement for the employee
to be mobile written into the contract of employment. In Aparau v Iceland Frozen Foods plc®* an employee
was transferred to another branch after having several disagreements with the store manager. The
employee disputed the employer’s right to insist on the transfer and resigned, claiming constructive
dismissal. The question was whether a mobility clause had become incorporated into the contract
of employment. The EAT held that it had not and that it was not necessary to imply such a term. In
certain occupations there may be an implication that mobility is necessary, but not in the contract
of employment of a cashier working in a shop, where the nature of the work did not make such a
clause necessary.**

4.2.12 Collective agreements®®

Any collective agreements which directly affect the terms and conditions of employment are to be
included in the statement. This includes, where the employer is not a party to the agreement, the
identities of the parties by whom the agreement is made. This latter requirement will apply to
collective agreements that are, for example, reached by employers’ associations and trade unions. It
is apparent from s. 2(3) ERA 1996, which allows reference to a collective agreement on periods
of notice, that the terms of the collective agreement should be reasonably accessible to the employee
(for issues relating to the incorporation of collective agreements into contracts of employment,
see below).

4.2.13 Periods working outside the United Kingdom®¢

If an employee is to work outside the United Kingdom for a period of more than one month,
the statement will need to contain information about the period they are to be working outside the
country, the currency in which they are to be paid, any additional remuneration payable and any
terms and conditions relating to their return to the United Kingdom. This information was of par-
ticular importance when certain rights, such as those connected with making a claim for unfair
dismissal, were dependent upon a person not ordinarily working outside Great Britain. Although
this requirement no longer applies, the courts still expect an employee to be working in Great
Britain at the time of dismissal.*’

The government introduced regulations®® to implement the Posted Workers Directive® in
1999. The purpose of the Directive is to ensure that any legislation concerning the employment
relationship in a Member State should be extended to include workers posted to that State. This
protection is in relation to maximum working hours, paid holidays, minimum pay rates, rules on
temporary workers, health and safety at work, the protection of pregnant women and provisions
for ensuring equality of treatment between men and women.

61 Section 188(1) TULRCA 1992 and see Chapter 11.

62 See Deeley v British Rail Engineering Ltd [1980] IRLR 147.

63 [1996] IRLR 119 EAT.

64 See also Jones v Associated Tunnelling Co Ltd [1981] IRLR 477 and White v Reflecting Roadstuds Ltd [1991] IRLR 331.

65 Section 1(4)(j) ERA 1996.

66 Section 1(4)(k) ERA 1996.

67 See Jeffery v British Council [2016] IRLR 935.

68 Equal Opportunities (Employment Legislation) (Territorial Limits) Regulations 1999, SI 1999/3163.

69 Council Directive 96/71/EC concerning the posting of workers in the framework of the provision of services O] L18/1.
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4.2.14 General provisions

If there are no particulars to be described under any of the headings above,” there needs to be a
statement to that effect.”" All of the information needs to be contained in a single document with the
exception of: s. 1(4)(d)(ii) and (iii) relating to incapacity for work, including sick pay provisions,
and pension schemes; s. 1(4)(e) relating to periods of notice; s. 1(4)(g) relating to temporary
contracts; s. 1(4)(j) relating to collective agreements; and s. 1(4) (k) on employment outside the
United Kingdom.Thus these matters can be dealt with in separate documents. In relation to incapacity
for work, pensions, periods of notice and the impact of collective agreements, all there needs to be
is a reference to some other document which is readily accessible to the employee.”

4.2.15 Disciplinary and grievance procedures™

The statement also needs either to specify the disciplinary and dismissal’* rules and procedures
relevant to an individual or refer them to a reasonably accessible document containing the rules
and procedures. For the purposes of statutory statements, ‘reasonably accessible’ means that the
employee has reasonable opportunities to read the documents in the course of employment, or
the documents being made reasonably accessible to the employee in some other way.”* There
also needs to be reference to a person to whom employees may apply if dissatisfied with any
disciplinary or dismissal decision relating to them. Additionally, any rules concerning the steps
necessary for the purpose of seeking redress of any grievance need to be stated as well as specifying
the person to whom the employee should address grievances.” The disciplinary, dismissal or
grievance requirements do not apply if the complaint relates to health and safety at work.

A failure to provide and/or implement a procedure may amount to a breach of contract entitling
the employees to make a claim for constructive dismissal. In W A Goold (Pearmak) Ltd v McConnell,” two
salespersons had their method of remuneration changed, which resulted in a substantial drop in their
income. There was no established procedure for dealing with such grievances, but they talked to their
manager initially. Nothing was done as a result of this. They then approached a new managing director,
with whom they had a number of discussions. They were promised that something would be done,
although nothing happened immediately. They then sought an interview with the chairman of the
company, but were told that such interviews could only be arranged through the managing director.
As aresult they resigned and claimed constructive dismissal. Having considered Parliament’s intentions
in requiring employers to provide information about whom employees might approach if dissatisfied
with a disciplinary matter or any grievance, the EAT concluded that the employer was in breach of the
implied term to promptly afford a reasonable opportunity to obtain redress for a grievance.

Similarly, an attempt to use different procedures from those contractually agreed may entitle
the employee to seek an injunction to stop the employer’s action.”® In Raspin v United News Shops Ltd”
an employee was dismissed after the failure of the employer to follow agreed disciplinary procedures.
The employee was awarded compensation by the employment tribunal to compensate for the
period that would have been worked if the procedure had been followed.*

70 Unders. 1(3) or (4) ERA 1996.

71 Section 2(1) ERA 1996.

72 Section 2(2) and (3) ERA 1996.

73 Section 3 ERA 1996.

74 Section 3(1)(aa) ERA 1996.

75 Section 6 ERA 1996.

76 See Chapter 5 (section 5.4.5) below on the right to be accompanied at a disciplinary or grievance hearing.
77 [1995] IRIR 516.

78 See Peace v City of Edinburgh Council [1999] IRLR 417 and Deadman v Bristol City Council [2007] IRLR 888.
79 [1999] IRLR 9.

80 See also Harper vVirgin Net Ltd [2004] IRLR 390.
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4.3 Implied terms

Guidance about the implication of terms was given in Mears v Safecar Security Ltd.*' First, one needs to
see if there is an express term. If not, one should decide if there was a term which could be said
to have been agreed by implication. If this is not the case, then one looks to see whether such a term
can be derived from all the circumstances, including the actions of the parties in the period during
which the employment lasted. Finally, if none of this is possible, the employment tribunal may be
required to invent a term. This last point was strongly disagreed with by the Court of Appeal in Eagland
v British Telecommunications plc.*> The case concerned a part-time cleaner who disputed her statement of
terms and conditions. It omitted any terms relating to paid holidays, pay during absence for sickness
and membership of a pension scheme which were included in the contracts of other part-time
cleaners. The court held that it was not the task of employment tribunals to invent terms which had
not been agreed between the parties. It distinguished between those terms which were mandatory
and those which were non-mandatory. Amongst the latter are arrangements for disciplinary rules,
pensions and sick pay schemes. Included in the former would be those legal necessities that arise out
of a contract of employment — for example, minimum periods of notice. Although the employment
tribunal will have the opportunity to include those terms arising out of legal necessities, they have
no power to impose non-mandatory terms where there is no evidence of the parties’ intentions.

4.3.1 Terms implied by statute

Employment legislation is often designed to affect the terms in contracts of employment. One
group of statutes and regulations are those concerned with non-discrimination. The most overt
example of such implication of a term is contained in s. 66 Equality Act 2010, which states that:

If the terms of A's work do not (by whatever means) include a sex equality clause, they are to
be treated as including one.

A second group of statutes and regulations is concerned with specific terms and with setting
minimum standards. These include the Working Time Regulations 1998,** which, for example,
impose rules about maximum working hours and holiday entitlement, and the National Minimum
Wage Act (NMWA) 1998, which requires minimum rates of pay for certain workers.

The third category is concerned with allowing statutory bodies to regulate the contents of the
contract. This will include the Central Arbitration Committee (CAC), which has powers under s.
185 TULRCA 1992 to deal with disputes over disclosure of information. The CAC may require
the employer to observe certain terms and conditions that it specifies. The CAC also has extensive
powers to require collective bargaining arrangements between employers and trade unions in
relation to the contents of certain aspects of the contract of employment (see Chapter 12).

4.3.2 Terms implied in fact

These are intended to determine the true intentions of the parties. It is not a matter of law, but a
matter of fact which the parties intended to be included in the contract. The two standard tests used
to decide whether a term can be implied are the business efficacy test* and the officious bystander

81 [1982] ICR 626 CA.

82 [1992] IRLR 323 CA.

83 SI 1998/1833.

84 See The Moorcock (1889) 14 PD 64.
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test, although these may be used as one. In Shirlaw v Southern Foundries*® McKinnon LJ suggested that a
term could be implied where it was so obvious that ‘it goes without saying’:

If, while the parties were making their bargain, an officious bystander were to suggest some
express provision for it in the agreement, they would testily suppress him with a common "Oh,
of course’.

Lord Wright in Luxor (Eastbourne) Ltd v Cooper® suggested that these tests allowed the implication of a
term of which it can be predicated that ‘it goes without saying’, some term not expressed but
necessary to give to the transaction such business efficacy as the parties intended.

One example in the employment context is Jones v Associated Tunnelling Co Ltd*” where there was a
dispute about whether an employee was required to work at a particular location. Browne-
Wilkinson ] stated that, in order to achieve business efficacy, the starting point must be that a
contract of employment cannot simply be silent on the place of work:

[IIn such a case, it seems to me that there is no alternative but for the tribunal or court to imply
a term which the parties, if reasonable, would probably have agreed if they had directed their
minds to the problem.®

In Ali v Christian Salvesen Food Services Ltd* the court refused to imply a term into an annualised hours
contract, even though there was an apparent gap, because the parties may have intended to leave
that gap in the agreement. The Court of Appeal concluded:

The importation of an implied term depends, in the final analysis, upon the intention of the
parties as collected from the words of the agreement and the surrounding circumstances.

The desirability of putting into effect the intentions of the parties was also illustrated in Aspden vWebb
Poultry & Meat Group (Holdings) Ltd.”” Here an employer introduced a generous permanent health
scheme for employees, allowing incapacitated employees to receive an amount equivalent to 75 per
cent of their annual salary, beginning 26 weeks after the start of the incapacity. The employee was
dismissed during a prolonged absence as a result of a serious illness. He claimed that there was an
implied term in his contract that he would not be dismissed during incapacity for work as this
would frustrate the benefits of the health insurance scheme. Although there was an express term
in the contract allowing the employer to dismiss as a result of prolonged incapacity, the court
implied a term that a dismissal would not take place to stop an employee benefiting from the health
scheme. This was because the contract was not written with the scheme in mind, and if the parties
had stopped to consider the issue, it would have been their mutual intention not to frustrate the
operation of the health scheme.”!

More recently, in Sparks v Department of Transport™ it was accepted that a sickness absence manage-
ment clause in a staff handbook was apt for incorporation as an implied term. According to the

85 [1939] 2 KB 206 CA.

86 [1941] AC 108. See now Ali v Petroleum Company of Trinidad and Tobago [2017] IRLR 432.

87 [1981] IRLR 477.

88 See also Courtaulds Northern Spinning Ltd v Sibson [ 19887 IRLR 276 CA, which also concerned a change of work base for an employee.

89 [1997] IRLR 17 CA.

90 [1996] IRLR 521. See also Briscoe v Lubrizol Ltd [2002] IRLR 607.

91 In Garratt v Mirror Group Newspapers Ltd [2011] IRLR 591, the Court of Appeal held that an employee’s entitlement to an enhanced
redundancy payment was subject to an implied condition that he or she has signed a settlement agreement (see page 334 below).

92 [2016] IRLR 519.
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Court of Appeal, there was no inconsistency in sickness management procedures being largely
matters of guidance but with specific provisions having contractual force if that is the proper effect
of the document as a whole.

4.3.3 Terms implied by law
These differ from implied terms of fact because they are not the result of identifying the intentions
of the parties. In Scally v Southern Health and Social Services Board’* the House of Lords stated:

A clear distinction is drawn ... between the search for an implied term necessary to give
business efficacy to a particular contract and the search, based on wider considerations, for a
term which the law will imply as a necessary incident of a definable category of contractual
relationship.

In Malik and Mahmud v BCCI** the court stated that such implied terms operated as ‘default rules’.

4.4 Duties of the employer

4.4.1 Duty of mutual trust and confidence

There is a duty on the part of both the employer and the employee not to act in a manner which
undermines an implied term of trust and confidence which enables the contract of employment
to continue in the manner envisaged.”® In United Bank Ltd v Akhtar®® an employee had a mobility clause
in his contract of employment which provided that he could be transferred to any of the bank’s
locations in the United Kingdom at short notice with only the possibility of a discretionary
relocation payment. He was asked to move to Birmingham from Leeds with less than one week’s
notice, although he had difficult personal circumstances. The court held that this amounted to
a fundamental breach of the implied term that employers will not conduct themselves in such a
manner that will harm or destroy the relationship of confidence and trust between employer
and employee. It was possible to imply a term which controls the exercise of discretion in a contract
of employment. In this case there was an implied requirement that reasonable notice should be
given in exercising the power to relocate the bank’s employees.

An extreme example of employer behaviour can be found in the cases involving ex-employees
of the Bank of Credit and Commerce International. This bank collapsed in 1991 after a period of
trading insolvently and corruptly. In a series of cases, ex-employees claimed that the bank had been
in breach of an implied term not to operate their business in a corrupt and dishonest manner. The
House of Lords, in Mdlik,”” accepted this argument and stated that:

The conduct must, of course, impinge on the relationship in the sense that, looked at objectively,
it is likely to destroy or seriously damage the degree of trust and confidence the employee is
reasonably entitled to have in his employer.

93 [1991]IRLR 522 HL.

94 [1997] IRLR 462 HL.

95 See, for example, Bliss v South East Thames Regional Health Authority [ 19857] IRLR 308 CA, where the requirement that a consultant undergo
a psychiatric examination was described by the court as an act which was calculated to destroy the relationship of confidence and
trust which ought to exist between employer and employee.

96 [1989] IRLR 507; see also Woods v WM Car Services (Peterborough) Ltd [1982] IRLR 413 CA, where continual attempts to change an
employee’s terms and conditions of employment amounted to a breach of the duty of trust and confidence.

97 Consolidated cases Malik v Bank of Credit and Commerce International SA, in liquidation; sub nom Mahmud v Bank of Credit and Commerce International SA
[1997] IRLR 462 SC.
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Here the Supreme Court concluded that the manner in which the bank conducted itself impacted on
the employment relationship and that the individuals were able to treat the employer’s conduct
as a repudiatory breach of contract, enabling them to leave and claim constructive dismissal. The
court then went on to approve in principle a claim for what became known as ‘stigma’ damages.
The employees’ job prospects had been so damaged that they were entitled to compensation for the
damage done. Many ex-employees of BCCI had signed compromise agreements” excluding further
claims against the employer. However, the Supreme Court would not allow the employer to rely
upon these agreements in order to exclude claims for stigma damages. The agreements were
signed some eight years before the Supreme Court held that such claims were sustainable and the
parties could not have intended to provide for the release from rights which they could never have
contemplated as possible.”

Malik was further considered in Johnson v Unisys Ltd,'*
loss allegedly suffered as a result of the manner in which he was dismissed. The Supreme Court
stated that a common law right in relation to the manner of dismissal could not co-exist alongside
the statutory right not to suffer unfairness. It was not possible to imply a separate term into the
contract of employment that a power of dismissal would be exercised fairly and in good faith. Thus,
the employee could not rely upon the fact that he was dismissed without a fair hearing and in
breach of the employer’s disciplinary procedure to establish a claim for a breach of the implied
term of trust and confidence. The court also stated that it was not appropriate to apply this
implied term to dismissals, because it was about preserving the relationship between employer
19" Although it has a number
of undesirable consequences — for example, requiring courts and tribunals to decide whether an

where an employee claimed damages for

and employee and not about the way that the relationship is terminated.

employer’s wrongful conduct formed part of the process of dismissal — this approach was followed
in Eastwood v Magnox Electric plc.'®* In this case the claimants alleged that they had been victims of
their employer’s campaign to deprive them of their jobs by fabricating evidence and encouraging
other employees to give false statements for the purpose of disciplinary proceedings. The Supreme
Court held that in these circumstances the employees were not excluded from bringing common
law claims for psychiatric injury based on a breach of trust and confidence prior to dismissal.

In Malik,'” Lord Steyn stated:

It is true that the implied term adds little to the employee’s obligations to serve his employer
loyally and not act contrary to his employer’s interests. The major importance of the implied
duty of trust and confidence lies in its impact on the obligations of the employer'® ... and the
implied obligation as formulated is apt to cover the great diversity of situations in which a
balance has to be struck between an employer’s interest in managing his business as he sees
fit and the employee’s interest in not being unfairly and improperly exploited.

The affected employees still needed to establish that the bank’s wrongdoing had stigmatised them
in a way which undermined their prospects of finding alternative employment. In a subsequent
decision'” the Court of Appeal held that the question to be asked was: but for the breach of duty,

98 See Chapter 6.
99 Bank of Credit and Commerce International v Ali [2001] IRLR 292 HL.
100 [2001] IRLR 279 HL.
101 See Addis v Gramophone Company Ltd [1909] AC 488 HL, which prevents an employee in a case of wrongful dismissal from recovering
damages for injured feelings, mental distress or damage to reputation arising out of the manner of the dismissal.
102 [2004] IRLR 733.
103 [1997] IRLR 462 at p. 468.
104 The court cited Douglas Brodie, ‘The Heart of the Matter: Mutual Trust and Confidence’ (1996) 25 Industrial Law Journal 121.
105 Bank of Credit and Commerce International SA v Ali (No 3) [2002] IRLR 460 CA.
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what would the prospective employer have done and what would have been the result for the
employee? This might mean looking at the whole history of a person’s search for new employment,
such as considering how many jobs have been applied for, how many interviews obtained and what
the results were. It is for the claimant to show causation, but the judge should look at the whole
picture in reaching a conclusion.

In French v Barclays Bank plc'®® the action of the employer in stopping an interest-free bridging
loan to a relocated employee, as a result of the length of time it took to sell the employee’s old
house, was held to be a serious breach of this implied term. This was despite the fact that the loan
facility was at the discretion of the employer. Similarly, the provision of a reference to a potential
employer revealing information about which the employee was unaware is also likely to be a
breach. In TSB Bank plc v Harris,'”” when a prospective employer approached the current employer for
a reference, the latter revealed that 17 customer complaints had been made about the employee. It
was the employer’s practice not to discuss these with the employee concerned, which meant that
the information, as a result of which a job offer was withdrawn, was unknown to the individual at
the time of the reference. This failure to inform the employee and to discuss the complaints with
her prior to revealing the information to a prospective employer amounted to a breach of the
implied term of mutual trust and confidence.'*®

Logically, the duty of trust and confidence can also arise before the actual commencement of
employment — for example, where there is a forward contract to work for an employer.'”

It should also be noted that this implied term is dependent upon the alleged conduct of the
employer being without reasonable and proper cause.Thus, if an employer has justifiable suspicions
that an employee was dishonest, it would not be a breach of trust and confidence to remove
responsibilities for cash from that individual’s duties. This was the case in Hilton v Shiner Ltd,''® where
the EAT stated that a two-stage process had to be completed. First, whether there had been acts
which seem likely to seriously damage or destroy the relationship of trust and confidence. Second,
whether there is no reasonable or proper cause for those acts.

Sexual harassment by a senior employee against a more junior one is also likely to amount to a
breach of the implied term. If the actions were such that, over a period of time, an employee found
the workplace intolerable and felt that they had to resign over the unwanted harassment, that indi-
vidual may then be entitled to claim constructive dismissal because of the breach.'"' More generally,
the contract of employment requires the maintenance of self-esteem and dignity. Thus the use of foul
" as could allegations about the
employee made to others if they are calculated to seriously damage the employment relationship.'"

The process by which an employer deals with an employee who is to be investigated can itself

and abusive language could be a breach of trust and confidence

lead to a breach of mutual trust and confidence. Thus the suspension of a care worker pending an
inquiry about allegations of sexual abuse against a child in her care was interpreted as a breach of
the implied term of trust and confidence.'"* The court held that just because an investigation was to

106 [1998] IRLR 646 CA.

107 [2000] IRLR 157; see also cases under duty of care below.

108 In McBride v Falkirk Football and Athletic Club [2012] IRLR 22 it was held that the club breached trust and confidence by imposing
changes on the claimant without prior notice, consultation or discussion.

109 See Tullett Prebon Plc v BGC Brokers LP [2011] IRLR 420 CA.

110 [2001] IRLR 727.

111 See (1) Reed; (2) Bull Information Systems Ltd v Stedman [1999] IRLR 299.

112 See Horkulak v Cantor Fitzgerald [2003] IRLR 756.

113 See RDF Group plc v Clements [2008] IRLR 208 where the High Court acknowledged that ‘garden leave’ alters the nature and content
of this implied term.

114 Gogay v Hertfordshire County Council [2000] IRLR 703 CA. See also King v University Court of the University of St Andrews [2002] IRLR 252,
where the Court of Session confirmed that the duty of trust and confidence subsisted during an investigation into allegations of
misconduct which might result in the employee’s dismissal.
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take place, it did not follow automatically that the employee must be suspended.The court described
the employer’s response as a ‘knee-jerk reaction’. Similarly, in Yapp v Foreign and Commonwealth Office'** it
was held that the employer had breached the obligation of fair treatment in failing to conduct some
basic analysis of the allegations of sexual misconduct against Yapp.

It remains to be seen how far the duty of trust and confidence imposes positive obligations on
employers to ensure that employees are treated fairly. For example, the Supreme Court has accepted
that in certain circumstances it will be necessary to imply an obligation on an employer to take rea-
sonable steps to bring a contractual term to the employee’s attention.'® Similarly, in Transco v O’Brien'"’
the Court of Appeal held that there was a breach of trust and confidence when, without reasonable
excuse, an employee was denied the opportunity given to everyone else of signing a revised contract
with enhanced redundancy payments. On the other hand, a failure to warn an employee who was
proposing to exercise pension rights that the way he was proposing to act was not the most finan-
cially advantageous was not seen as breaching trust and confidence.''® More recently, it was held that
a refusal to allow a science professor to be accompanied by a specialist defence organisation repre-
sentative at a misconduct investigation meeting breached the duty of trust and confidence. This was
despite the fact that the university ordinances only expressly provided for accompaniment by a col-
league or union. According to the judge, the investigator has discretion to add to the minimum levels
of protection and here it was unfair to force the employee to attend the interview alone.'"”

Employees who believe that their employer has breached the duty of trust and confidence must
decide what course of action to take. A resignation, which amounts to an acceptance of the employer’s
breach and the ending of the contract, may give rise to a claim for constructive dismissal. However,
continuing to work and receive pay does not entitle the employee to disregard lawful and legitimate
instructions from the employer because the duty to perform work and obey instructions is not
dependent upon the employer’s performance of its obligations.'” If the employee resigns, the likely
remedy for a successful claim will be compensation. Where there is a breakdown in mutual trust and
confidence, it may be difficult for a tribunal to order reinstatement or re-engagement of the employee.
In Wood Group Heavy Industrial Turbines Ltd v Crossan'*' an employee was dismissed for a genuine belief by the
employer that the employee had been dealing in drugs at the workplace. The employment tribunal
ordered re-engagement in the belief that the employers had not carried out sufficient investigations.
The EAT allowed the employer’s appeal against this remedy because it decided that:

it is difficult to see how the essential bond of trust and confidence that must exist between an
employer and an employee, inevitably broken by such investigations and allegations, can be
satisfactorily repaired by re-engagement. We consider that the remedy of re-engagement has
very limited scope and will only be practical in the rarest cases where there is a breakdown in
confidence as between the employer and the employee.

4.4.2 Duty to provide work and pay
In Beveridge v KLM UK Ltd'** an employee informed her employers that, after a long period of absence
through sickness, she was fit to return to work. However, they refused to allow her to return until

115 [2013] IRLR 616.

116 Scally v Southern Health Board [ 1991] IRLR 522. Subsequently, in Fraser v Southwest London St George’s Mental Health Trust [2012] IRLR 100, the
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their own doctor had certified her fitness to do so. This process took six weeks, during which she
was not allowed to work and was not paid. When she claimed that this amounted to an unauthorised
deduction from her wages, the employment tribunal held that the employer was under no obligation
to pay her as there was no express term of the contract to this effect. However, the EAT ruled that
an employee who offers services to her employer is entitled to be paid unless there is an express
provision of the contract providing otherwise. There was no such term in this case and the employee
could do no more than attempt to fulfil her side of the contract.

There is also the question of whether there is an implied term in the contract of employment
that the employer has a duty to provide work as well as pay. The traditional common law view was
stated in Collier v Sunday Referee Publishing Co Ltd."”* Here a newspaper subeditor was retained by his
original employer after the newspaper for which he worked was taken over by another organisation.
When he was not given any work to do, he claimed that his employer had breached his contract.
Asquith J illustrated the general point graphically:

Provided | pay my cook her wages regularly she cannot complain if | choose to take any or all
of my meals out.

However, the court recognised that there were exceptions when there was an obligation to provide
work. This would be the case where individuals earned their income from commission and where
publicity is part of the bargain — for example, in the case of actors or singers.'?* This is especially
important when employers seek to insist on employees serving out lengthy periods of notice whilst
keeping them idle, in order to stop them going to work for what is perceived to be a rival
organisation.'” The purpose is to prevent the employee going to a rival company with up-to-date
knowledge of the existing employer’s business. This period of enforced idleness is sometimes
referred to as ‘garden leave’. It particularly affects individuals who are reliant upon continuing to
work in order to maintain their skills or stay in the public eye. In Provident Financial Group plc and
Whitegates Estate Agency Ltd v Hayward'*® there was a specific term in the contract of employment which
provided that the employer need not provide work. Taylor LJ stated that:

the employee has a concern to work and a concern to exercise his skills. That has been
recognised in some circumstances concerned with artists and singers who depend on publicity,
but it applies equally | apprehend, to skilled workmen and even to chartered accountants.

Thus the need to exercise and maintain skills could be widely interpreted as including those who
are experts in their field. In William Hill Organisation Ltd v Tucker'”” an employee was put on six months’
garden leave. In this case the court decided that the contract could be construed so as to give rise to
an obligation on the employer to allow the employee to carry out his duties. This was not only
because the individual held a ‘specific and unique post’ and needed to practise his skills regularly,
but also because the terms of the contract pointed towards this conclusion, especially the obligation
which required the employee to work the hours necessary to carry out the duties of the post in a
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full and professional manner. More recently, the High Court has introduced a qualification to the
right to work. In SG & RValuation Service v Boudrais'*® the judge stated that those who have the right to
work hold it subject to the qualification that they have not, as a result of some prior breach of
contract or other duty, demonstrated in a serious way that they are not ready and willing to work.
For these purposes, the breach of contract or other duty must amount to wrongdoing by reason of
which they will profit. In this case there had been evidence of poaching customers and the use
of confidential information by two senior employees on garden leave whilst serving out their
notice before joining a competitor.

4.4.3 Duty of care

This is a duty that might cover a variety of responsibilities. There are certain statutory requirements
relating to health and safety matters. Section 2 (1) HASAWA 1974 requires an employer ‘to ensure,
so far as is reasonably practicable, the health, safety and welfare at work of all his employees’.
Similarly there is an obligation on employees to inform the employer, or any other person
responsible for health and safety, of any work situation which might present a ‘serious and imminent
danger to health and safety’.'”

There is an implied duty in every contract of employment that an employer will take all
reasonable steps to provide and maintain a safe system of work so as not to expose the employee to

130 where the claimants suffered

unnecessary risks of injury. However, in Greenway v Johnson Matthey,
platinum sensitisation from exposure at work, the Court of Appeal held that in order to claim
damages there must be an actionable injury and not purely economic loss. In Wilsons and Clyde Coal Co

Ltd v English,"*' Lord Thankerton listed a number of duties of the master towards servants:

If the master retains control, he has a duty to see that his servants do not suffer through his
personal negligence, such as (1) failure to provide proper and suitable plant, if he knows, or
ought to have known, of such failure; (2] failure to select fit and competent servants; (3) failure
to provide a proper and safe system of working; and (4) failure to observe statutory regulations.

This obligation extends to responsibility for actions taken by employees and agents of the employer.
The employer may be liable even if, centrally, they had taken all precautions as were ‘reasonably
practicable’ but this had not been done by their employees elsewhere.”? This general duty also
extends to persons who are not directly employed.”** However, provided that the employer had
taken all steps that are reasonably practicable, they should not be held liable for the acts of their
careless or negligent employees or agents. In R v Nelson Group Services (Maintenance) Ltd"** gas fitters had
not completed their tasks correctly and had thereby exposed customers to danger. The Court of
Appeal allowed an appeal on the grounds that the judge’s directions had not allowed the employer’s
defence of reasonable practicability to be decided by the jury.

Section 2(2)(e) HASAWA 1974 states that an employer has a duty to provide and maintain a
working environment that is, as far as is reasonably practicable, safe and without risk to health. This
is similar to the implied term in every contract of employment that employers have a duty to
provide and monitor, as far as is reasonably practicable, a working environment which is reasonably
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suitable for employees to perform their contractual duties. This includes the right not to be required
to work in a smoke-filled atmosphere, as in Waltons & Morse v Dorrington.”** In this case a secretary
objected to working in poorly ventilated accommodation with a number of smokers. Although the
employer took some measures, they proved inadequate to solve the problem and the employee
resigned and successfully claimed unfair constructive dismissal. In Dryden v Greater Glasgow Health
Board"** the introduction of a no-smoking policy by the employer, after consultation, had an adverse
effect on a nurse who smoked 30 cigarettes a day. The EAT concluded that, where a rule is introduced
for a legitimate purpose, the fact that it has an adverse effect on an employee does not enable that
individual to resign and claim constructive dismissal. There was no implied term in the employee’s
contract of employment which entitled her to continue smoking.

The employer’s duty of care is owed to the individual employee and not to some unidentified
ordinary person. This is especially true in relation to psychiatric illness caused by stress at work. The
stages in deciding whether employers have carried out their responsibilities are: first, whether
the harm was foreseeable; second, what the employer did and should have done about it; and,
third, where a breach has been shown, whether there is a causal relationship between the breach
and the harm.

According to the Supreme Court,'? the best statement of general principle remains that of
Swanwick J in Stokes v GKN Ltd:'*®

The overall test is the conduct of the reasonable and prudent employer taking positive thought
for the safety of his workers in the light of what he knows or ought to know.

The test is the same whatever the employment. It is not the job that causes harm but the interaction
between the individual and the job. There needs to be some indication to the employer that steps
need to be taken to protect an employee from harm. Thus, if an employee returns to work after a
period of illness and does not make further explanation or disclosure, then the employee is implying
that he or she is fit to return to work. The employer is then entitled to take this at face value unless
there is reason to think the contrary.'”” More recently, the Court of Appeal has emphasised the
importance of distinguishing signs of stress and indicators of impending harm to health.'*
Factors that are relevant to the question of foreseeability include: the nature and pressures of
the job; is the workload more than normal for that job?; is the work particularly demanding for the
employee?; are there signs of stress amongst others doing the same job?; is there a high level of
absenteeism? The next stage is to consider whether there are signs of impending harm for the
individual employee concerned, such as whether there are frequent or prolonged absences and
whether the employee or his or her doctor has warned the employer about the risk of harm.'*'
Once harm is assessed as being foreseeable, attention focuses on what the employer should
have done about it.'* The actions that are reasonable will depend upon the employer’s size and
resources. It is then necessary to show that the breach was at least partly responsible for the harm.
Thus, in Corr v IBC Ltd'*® the Supreme Court held that depression was the direct and foreseeable
consequence of the accident and that suicide was the direct result of the deceased’s depression.
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The duty of care does not extend to medical practitioners who carry out health assessments on
behalf of employers seeking to recruit staff. In Baker v Kaye'** a medical practitioner concluded that an
applicant was likely to consume excessive amounts of alcohol in a stressful work-related context.
The employer withdrew a conditional offer of employment after receiving the medical report.
Unfortunately, the applicant had already resigned from his previous post because he had not
anticipated any problems with the report of the medical examination. The High Court was asked to
consider whether there was a duty of care owed by the doctor to the applicant. The court relied
upon Caparo Industries'** and Hedley Byrne & Co Ltd v Heller & Partners Ltd'** to reach the conclusion that it was
clear that economic loss was a foreseeable consequence of a breach of this duty and that there was a
sufficient proximity between the parties to give rise to a duty of care. However, in this case the court
decided that the defendant was not in breach of that duty. In a subsequent decision, the Court
of Appeal disagreed with this conclusion and held that there was no duty of care owed by a medical
practitioner to a job applicant in these circumstances, even though the applicant might suffer
economic loss as a result of a careless error in a doctor’s report.'* There was not sufficient proximity,
as the duty of care will generally be owed to the person who commissions the report, not the subject
of it. A medical practitioner is likely to be viewed, therefore, as an agent of the employer.'*

In Spring v Guardian Assurance plc,'** the Supreme Court held that an employer was under a duty of
care to a former employee when providing a reference to a prospective employer. The duty was
derived from the previous contractual relationship between the employer and the ex-employee.
In this case the applicant sought damages for economic loss as a result of a failure to obtain work
resulting from a reference written by a former employer. The question was whether the employer
owed a duty of care to the applicant in the preparation of the reference. The Supreme Court decided
that employees had a remedy in negligence if they could establish that the inaccurate reference was
a result of the employer’s lack of care. However, this does not mean that every reference needs to be
full and comprehensive. In Bartholomew v London Borough of Hackney'*" the Court of Appeal needed to
consider both the employer’s duty to provide a reference for the individual and the obligation
towards potential employers to provide a reference without being misleading or unfair."' The court
accepted that a reference must not give ‘an unfair or misleading impression overall, even if its
discrete components are factually correct’. According to the High Court in Kidd v Axa Equity & Law Life
Assurance Society plc,'**
provide a full, frank and comprehensive reference. The court further held that to show a breach of
the duty of care the claimant needed to show that:

it was not in the public interest to impose an obligation on employers to

1. The information provided in the reference was misleading.

2. The provision of such misleading information was likely to have a material effect on the mind
of a reasonable recipient of the reference to the detriment of the claimant.

3. The defendants were negligent in providing such references.

The employer providing the reference is also under an obligation to carry out any necessary
inquiries into the factual basis of any statements made in the reference. Unfavourable statements
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should be confined to matters which had been investigated and for which there were reasonable
grounds for believing that they were true.'*® In Jackson v Liverpool City Council'** the Court of Appeal
noted that accuracy and truth go to the facts, whereas fairness goes to the overall balance and
opinion stated in the reference. In this case it was held that the reference and phone conversation
together were not unfair because the latter made it clear that the allegations mentioned had not
been investigated.'** Indeed, it is worth noting that the EAT has held that a former employer could
be liable for making negligent misstatements about an ex-employee to their current employer,
even if those statements were not made in the reference.'*® However, a libel claim will fail if the
defamatory imputations made were substantially true.'’

Finally, if the employee has a safety grievance, there is an implied term that employers will act
promptly and provide a reasonable opportunity for employees to obtain redress. This view was put

158

forward in Waltons & Morse v Dorrington,'*® where a non-smoker’s attempts to raise grievances about air

quality were frustrated.

4.5 Duties of employees
4.5.1 Duty of obedience and co-operation

There is an implied duty to obey an employer’s lawful and reasonable instructions and an employee’s
failure to do so might amount to a fundamental breach of contract.'” However, it is possible for the
failure to obey an unlawful instruction to result in a fair dismissal — for example, when an employer
reasonably but mistakenly believed that they were giving a lawful instruction.'® Certainly, a belief
by the employee that the employer has breached an implied term is not justification for failing to
obey other lawful and legitimate instructions.'* This duty to obey might include the need to adapt
to new technology. For example, in Cresswell v Board of the Inland Revenue'** the introduction of computers
into the administration of the PAYE system was held not to fall outside the job descriptions of the
employees concerned. More recently, the EAT has ruled that there can be an implied term that an
employee may be obliged to perform duties which are different from those expressly required by
the contract or to perform them at a different place. However, an implied obligation to undertake
work which is outside the express terms is only likely to be imposed where: the circumstances are
exceptional; the requirement is plainly justified; the work is suitable; the employee suffers no
detriment in terms of contractual benefits or status; and the change is temporary.'**

The implied term to serve the employer faithfully also applies to managers who supervise
others and exercise discretion in the carrying out of their duties. If the manager exercises that discre-
tion in order to disrupt the work of the employer, then there may be a breach of this implied term.
In Ticehurst v British Telecom,'** as part of an industrial dispute, a supervisor refused to sign a declaration
that she would work normally. This was seen as an intention not to perform the full range of duties
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and amounted to a breach of the implied term to serve the employer faithfully. In Wiluszynski v London
Borough of Tower Hamlets'** local authority employees took partial industrial action and refused to answer
queries from Members of the Council. Despite warnings, the employees carried on attending the
place of work and completed all their other tasks. The employer refused to pay them for the period
when they were not fulfilling all their contractual obligations. The Court of Appeal held that the
employees were in repudiatory breach of their contracts but the employer had alternatives to accept-
ing the breach and dismissing the employees. One of these alternatives was to tell them that they
would not be paid during the period when they failed to carry out all the terms of their contracts.

This obligation to carry out duties in a full and professional manner was an issue in Sim v
Rotherham Metropolitan Borough Council.'* The National Union of Teachers instructed its members not to
provide cover for absent colleagues. The union claimed that the system had operated on the basis of
goodwill only. The High Court rejected this argument and stated that the teachers had a professional
obligation which they owed to their pupils and the school in which they worked.The court accepted
that there was no statement in the teachers’ contracts to this effect but held that this was not to be
expected in professional contracts of employment. Such contracts specified the nature of the work
and these extra duties were simply part of the professional obligations of teachers.

4.5.2 Duty of fidelity

This duty is no more than an obligation to carry out loyally the job that the employee agreed to
perform. This might require an employee to report a competitive threat of which they become

aware, '’

although it is preferable for such an obligation to be imposed by an express term. There
are two aspects to the duty of fidelity. The first is the implied duty not to compete with the employer
and the second is not to disclose certain confidential information, except in certain circumstances.
A further issue is the use of restrictive covenants to deter employees from working for competing
businesses and using the knowledge and skills gained whilst in previous employment. According to
the High Court, the necessity for non-compete provisions arises where non-solicitation and non-
dealing covenants and restrictions on confidential information are difficult to police or there are

material disputes about what information is confidential.'*®

4.5.2.1 Not competing
There is no general rule which, in the absence of an express term, restricts ex-employees from
competing with their previous employer. If the former employer did not include an express term

restricting the employees’ activities, '*

then they are unlikely to be able to claim that there is any sort
of implied term that achieves the same result."’°The position is more complicated when considering
existing employees who are contemplating or actively setting up a business to compete with their
present employer. In Lancashire Fires Ltd v SA Lyons & Co Ltd,"”* the Court of Appeal cited with approval a
judgment of Lord Greene MR'”* in which he warned against the danger of ‘laying down any general
proposition and the necessity for considering each case on its facts’. However, the High Court has

ruled that where a contact address list is maintained on the employer’s email system and is backed
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up, that information belongs to the employer. Thus it cannot be removed or copied by employees
for use outside.'”?

The obligations may be more extensive for some types of employees than others. In Lancashire
Fires the younger brother of the company owner had obtained a loan from the company’s principal
supplier to set up in competition. He had also started to purchase the necessary premises and
equipment. As a result he was held to have been in breach of the duty of fidelity. An individual does
not breach an implied term of loyalty merely by indicating an intention to set up in competition
with the employer, especially if any of the steps taken are in their own time. Thus two employees
who wrote to a limited number of customers suggesting that they were about to start a competing
business were held not to be in breach of such an implied term.'’* Other employers might find this
a strange decision and understand why the employer in this case, having heard about the letter,
dismissed the employees concerned. In Adamson v B & L Cleaning Services Ltd'”* an employee asked a
customer to be put on a tendering list for a contract on which they were working when it was due
for renewal. The EAT held that these actions amounted to a breach of the implied duty of fidelity.

Related to the issue of not competing is the making of secret profits from employment. Thus, if
an employee acts in such a way that the employer loses trust and confidence in them, summary
dismissal may be justified. In Neary and Neary v Dean of Westminster'’® the claimants were dismissed for
using their positions in the organisation to make secret profits. This conduct was held to undermine
fatally the relationship of trust between the parties. In Nottingham University v Fishel'”” the court
distinguished between an individual’s fiduciary duty and the individual’s obligation to maintain trust
and confidence. This case concerned the earnings of a university academic from organisations other
than his employer. A feature of a fiduciary relationship is the duty to act in the interests of another.
This is not necessarily the case in an employment relationship, where there is no obligation on the
employee to pursue the employer’s interests above their own.'”* To decide whether the employment
relationship and the fiduciary relationship coincide requires an examination of the particular
circumstances. In this case the individual did not have a fiduciary relationship because there was no
contractual obligation to seek work on behalf of the university, rather than for himself.'”

4.5.2.2 Restrictive covenants

In Coppage v Safety Net Security Ltd,'® the Court of Appeal accepted that the following general principles
apply. (i) Post-termination restraints are enforceable, if reasonable, but covenants in employment
contracts are viewed more jealously than in other more commercial contracts, such as those
between a seller and a buyer. (ii) It is for the employer to show that a restraint is reasonable in the
interests of the parties and, in particular, that it is designed for the protection of some proprietary
interest of the employer for which the restraint is reasonably necessary. (iii) Customer lists and
other such information about customers fall within such proprietary interests. (iv) Non-solicitation
clauses are therefore more favourably looked upon than non-competition clauses, for an employer
is not entitled to protect himself against mere competition on the part of a former employee.
(v) The question of reasonableness has to be asked as of the outset of the contract, looking forwards,
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as a matter of the covenant’s meaning, and not in the light of matters that have subsequently taken
place (save to the extent that those throw any general light on what might have been fairly con-
templated on a reasonable view of the clause’s meaning). (vi) In that context, the validity of a clause
is not to be tested by hypothetical matters which could fall within the clause’s meaning as a
matter of language, if such matters would be improbable or fall outside the parties’ contemplation.
(vii) Because of the difficulties of testing in the case of each customer, past or current, whether such
a customer is likely to do business with the employer in the future, a clause which is reasonable in
terms of space or time will be likely to be enforced. Moreover, it has been said that it is the customer
whose future custom is uncertain that is ‘the very class of case against which the covenant is
designed to give protection . . . the plaintiff does not need protection against customers who are
faithful to him’. (viii) On the whole, cases in this area turn so much on their own facts that the
citation of precedent is not of assistance.

Historically, the courts have drawn a distinction between ‘objective knowledge’, which is the
property of the employer, and ‘subjective knowledge’, which is the property of the employee. This
latter might consist of information in a person’s memory, rather than confidential information kept
by the employer. Even this subjective knowledge is capable of being protected, although the court will
look at each case on its own facts. The names and addresses of customers may be legitimate informa-
tion to be protected, even if it is innocently remembered by the ex-employee, rather than deliberately
taken from the employer.'® However, there is a distinction between those covenants against competi-
tion which follow a sale of a business, including its goodwill, and those covenants designed to

82 Covenants con-

prevent ex-employees entering into competition with their previous employers.
cerning the latter are more likely to be interpreted strictly by the courts and, as a matter of principle,
all covenants should be clear so that those subject to them know what they can and cannot do.

The view that a restraint clause must not provide more protection than is necessary is illustrated
in TSC Europe (UK) Ltd v Massey.'®* In this case an ex-employee was subject to a clause that stopped the
inducement of employees to leave the company. The clause was held to be unreasonable and unen-
forceable for two reasons. First, it applied to all employees and not just those who had particular
skills or knowledge that were important to the business. Second, it applied to any employee who
joined the company during the prohibited period, including those who joined after the plaintiff had
left. The test of reasonableness is applied by considering the substance and not the form of the trans-
action, and by reference to all the facts and surrounding circumstances.'** In this case, it was held to

be too wide!'®® 186

and, therefore, unenforceable.

The same approach is taken with respect to contractual clauses which limit an individual’s
ability to compete with their ex-employer. According to the Court of Appeal, the employer needs to
establish that at the time the contract was made the nature of the relationship was such as to expose
the employee to the kind of information capable of protection beyond the term of the contract.'’
Thus a clause which, on its true construction, prohibited an employee engaging in any business in
the same industry, rather than from any business competing with the ex-employer, was wider than
necessary to protect the legitimate interests of that employer. It should also be noted that it is only
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possible to remove an offending part of a covenant if it is a separate obligation to that which can be
enforced.'*®

In Rock Refrigeration
employment ‘howsoever arising’ was not necessarily unreasonable. Nevertheless, in the event of the

'8 a restrictive covenant which took effect upon the ending of the contract of

termination resulting from the employer’s repudiatory breach of the contract, the employee would
be released from their obligations under the contract. Similarly, a covenant which ‘restricts
individuals from competing in any aspect of a company’s business being carried on at the date of
the termination in which the employees were actually involved during their employment’ was held
to be reasonable.””® A non-solicitation clause which prevented an ex-employee from dealing even
with potential clients who were negotiating with the employer at the time the individual left
employment was also held not to be too vague to be relied upon.This was the situation in International
Consulting Services (UK) Ltd v Hart,"' where an ex-employee approached a potential customer who had
held some preliminary discussions about the provision of services. In this context, the discussions
were held to be negotiations and were caught by the non-solicitation clause.

4.5.2.3 Confidential information

In Faccenda Chicken'**

employees set up a business delivering chickens to butchers, supermarkets and
catering operations and competed directly with their previous employer who had an identical
operation. None of the employees had a restrictive covenant in their previous contracts. The Court
of Appeal addressed the apparent conflict between the duty of an employee not to disclose confi-
dential information which had been obtained in the course of employment with the prima facie
right of any person to exploit the experience and knowledge which they have acquired for the

purpose of earning a living. Neil LJ set out the following legal principles:

1. Where the parties were, or had been, linked by a contract of employment, then the obligations
of the employee are to be determined by that contract.

2. In the absence of express terms, the obligations of the employee with respect to the use of
information are the subject of implied terms.

3. Whilst the employee remains in the employment of the employer, these obligations are
included in the implied term of good faith or fidelity."”*

4. The implied term which places an obligation on the individual as to conduct after the ending
of the employment is more restricted in its application than that which imposes a general duty
of good faith."*

5. In order to decide whether a particular item of information falls within an implied term to
prevent its use or disclosure after employment has ceased, it is necessary to consider all the
circumstances of the case.
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In considering all the circumstances, a number of issues will be taken into account. First, the nature
of the employment: if it is one that habitually uses confidential information, there may be a higher
standard of confidentiality required. Second, the nature of the information itself: only inform-
ation that can be regarded as a ‘trade secret’ can be protected, rather than looking at the ‘status’ of
the information. Third, the steps that the employer had taken to impress upon the employee the
confidentiality of the information. Finally, whether the relevant information can be isolated from
other information which the employee is free to disclose or use.

For information to be classified as a trade secret, and therefore not to be disclosed, it is not
incumbent upon an employer to point out to an employee the precise limits of what is sought to
be made confidential. However, the closer an employee is to the ‘inner circles’ of decision making,
the more likely they are to know that information is confidential.””* This issue presents particular
problems for employees who wish to work elsewhere. There is a distinction between knowledge
which an employer can show to be a trade secret, and therefore the employer’s property, and
information which is the result of the skill, experience and know-how accumulated by an individual
in the course of their employment.'” To be protected the information needs to be precise and
specific enough for a separate body of objective knowledge to be identified, rather than a general
claim to an accumulated body of knowledge which an employer claims to be confidential.'”

It is clear that an employer may be able to enforce an obligation of confidentiality against an
individual who has made an unauthorised disclosure and used documents acquired in the course
of employment. In Camelot v Centaur Publications Ltd"*® a copy of the draft accounts of the company
which ran the National Lottery was sent by an unknown employee to an interested journalist. The
information revealed, amongst other matters, increases in remuneration for some of the company’s
directors. The company asked the court to ensure that the leaked documents were returned, so that
they could identify the individual who caused the leak. The Court of Appeal accepted that the case
was not a whistleblowing one and held that it was in the public interest to enable the employer to
discover a disloyal employee in their midst. More recently, the High Court ruled that a head of
research and development was in breach of contract when she emailed confidential documents to
her private address." Finally, according to the Supreme Court, a person must have agreed or known
that information is confidential. However, their state of mind when using the information is
irrelevant to whether confidentiality has been abused. Indeed, if a person who directly misuses a
trade secret does so in the course of employment by a third party, the third party could be liable for
breach of confidence.”®

4.5.2.4 Public Interest Disclosure Act 1998

The Public Interest Disclosure Act 1998 amended ERA 1996 to provide some protection for workers
who disclose information about certain matters. Section 43] ERA 1996 makes void any provision in
an agreement, including a contract of employment, which attempts to stop the worker from making
a protected disclosure. Section 43A ERA 1996 provides that a ‘protected disclosure’ is a ‘qualifying
disclosure’, as defined in s. 43B, which is made in accordance with ss 43C—43H. According to s. 43B,
there is a qualifying disclosure if a worker reasonably believes that the information is in the public
interest and tends to show one or more of the following: a criminal offence, a failure to comply with

195 As in Lancashire Fires Ltd v SA Lyons & Co Ltd [1997] IRLR 113 CA.

196 See Crowson Fabrics Ltd v Rider [2008] IRLR 288.

197 See FSS Travel and Leisure Systems Ltd v Johnson [1998] IRLR 382 CA and Brooks v Olyslager OMS (UK) Ltd [1998] IRLR 590 CA. On
springboard relief until trial, see UBS Ltd v Vestra LLP [2008] IRLR 965.

198 [1998] IRLR 80 CA.

199 Brandeaux Advisers Ltd v Chadwick [2011] IRLR 224.

200 Vestergaard Frandsen v Bestnet Ltd [2013] IRLR 654.
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any legal obligation,”' a miscarriage of justice, a danger to health and safety and damage to the

environment. A likelihood of any of these events occurring is also a qualifying disclosure, as well as
any information about concealment, or attempts to conceal, such information. In relation to the
public interest test, all the circumstances need to be considered but the following factors would
normally be relevant: (i) the numbers in the group whose interests the disclosure served; (ii) the
nature of the interests affected and the extent to which they are affected by the wrongdoing disclosed;
(iii) the nature of the wrongdoing disclosed; and (iv) the identity of the alleged wrongdoer.**

The disclosure needs to be made to an individual’s employer or to some other person who has
responsibility for the matter disclosed, to a legal adviser or to a prescribed person and ss 43G and
43H ERA 1996 impose strict rules about making disclosures in other circumstances. For example,
the worker must reasonably believe that the information is true and not make disclosures for private
gain. It must also be reasonable for the worker to make the disclosure.

Section 43K(1) ERA 1996 is designed to enable everyone who works to benefit from Part IVA,
even if they do not fall within the section 230 ERA 1996 definition of ‘employee’ or ‘worker’. Thus
for these purposes the definition of ‘worker’ is extended to include certain agency workers; certain
workers who would not otherwise be covered because they are not obliged to carry out all of their
duties personally; NHS practitioners such as GPs, certain dentists, pharmacists and opticians; and
certain trainees. Section 43K (2) ERA 1996 extends the definition of ‘employer’ accordingly.?**

Those who make a protected disclosure have the right not to be subject to detriment by any
act, or failure to act, on the part of the employer or a co-worker by reason of the individual making
the disclosure.” Section 47B ERA 1996 imposes vicarious liability if a worker suffers a detriment
at the hands of a co-worker and the employer did not take all reasonable steps to prevent this

¢ as will selection for

happening. A dismissal for the same reason will be automatically unfair®
redundancy.”” One of the problems for workers seeking to rely on this legislation is that there are
a number of hurdles which have to be overcome, including showing that they were acting in the
public interest and had a reasonable belief in the existence of wrongdoing.’*® However, according
to the Court of Appeal, the beliefs of the employer about whether or not there was a protected
disclosure within the meaning of Part IVA ERA 1996 are irrelevant.”” Good faith is no longer a
requirement for making a protected disclosure but an award can be reduced by up to 25 per cent if

it appears to an employment tribunal that a disclosure was not in good faith.?"°
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4.6 Other sources of terms

4.6.1 Custom and practice
It is possible for terms to become incorporated into the contract of employment as a result of
custom and practice. In Sagar v Ridehalgh & Sons Ltd*'' a weaver challenged a long-accepted practice in
the textile industry of deducting pay for poor work. The weaver failed in the complaint because the
court held that the practice had prevailed at the place of work for over 30 years. The practice was
judged to be ‘reasonable, certain and notorious’ and, therefore, to have legal effect. There was a
question about whether the practice could have effect if the individual was unaware of its existence.
In Sagar, the court found it difficult to believe that the complainant did not know of its existence.

In Duke v Reliance Systems Ltd*'* it was held that a management policy could not become incorpo-
rated into a contract of employment on the grounds of custom and practice unless it had been
shown that the policy has been drawn to the employees’ attention and had been followed without
exception for a ‘substantial period’. These factors were later referred to as ‘to be among the most
important circumstances to be taken into account’, but all the other circumstances needed to be
looked at. These included whether the ‘substantial’ period should be looked at in relation to these
other circumstances to justify the inference that the policy had achieved the status of a contractual
term. Additionally, the issue of communication with the employees was one of the factors which
supported the inference that the employers intended to become contractually bound by it.*®

The need for the custom and practice to be reasonable, certain and notorious was further illus-
trated in Henry v London General Transport Services.”'* In this case the trade union came to an agreement
with the employers about changes to terms and conditions of employment in preparation for a
management buy-out. These changes resulted in reductions in pay and other less advantageous
terms and conditions. There had been a tradition of at least annual negotiations between the
employer and the trade union where changes were agreed. However, there was no express agree-
ment that changes would automatically be incorporated into employees’ individual contracts of
employment. A number of employees, unhappy at the reductions, claimed unlawful deductions
from their wages. The EAT held that, once the reasonableness, certainty and notoriety of the custom
and practice was established, it was to be presumed that the term represented the wishes and inten-
tions of the parties concerned. This was not undermined by the fact that some individuals did not
know of the practice or did not support it. Thus, in this case, the agreement was held to have
become incorporated into the employees’ individual contracts of employment.

4.6.2 Collective and workforce agreements

Collective agreements are defined in s. 178(1) TULRCA 1992 as ‘any agreement or arrangement
made by or on behalf of one or more trade unions and one or more employers or employers’ asso-
ciations’ concerning matters listed in s. 178(2) TULRCA 1992 (see Chapter 11).The first item listed
ins. 178(2)(a) includes terms and conditions of employment. Collective agreements are presumed
not to be legally enforceable contracts unless the agreement is in writing and contains a provision
to that effect.””® The result is that the vast majority of such agreements are not legally binding in
themselves (see Chapter 12). However, they achieve legal effect if they become incorporated into
the contract of employment. If the contract states, for example, that:

211 [1931] 1 Ch 310 CA.

212 [1982] IRLR 347.

213 Quinn v Calder Industrial Materials Ltd [1996] IRLR 126.
214 [2002] IRLR 472.

215 Section 179(1) TULRCA 1992.
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The basic terms and conditions of your employment by this company are in accordance with
and subject to the provisions of relevant agreements made between and on behalf of the
Engineering Employers’ Federation and the trade unions . . .>'¢

then this is likely to be interpreted as an express provision incorporating the collective agree-
ments negotiated between the employers and the trade unions (this issue is further considered in
Chapter 12).2"

Workforce agreements are an alternative mechanism for consulting and negotiating with
employees when there is no trade union recognised for collective bargaining purposes (see Chapter
12). The specific requirements for reaching such agreements are contained in the Working Time
Regulations 1998*'* and the Maternity and Parental Leave etc. Regulations 1999.*” In both cases
they are aimed at creating an opportunity for the parties to agree a more flexible approach to the
implementation of the requirements of the Regulations. A workforce agreement™® must apply to all
the relevant members of a workforce or group and the agreement needs to be signed by all the
individual members of the workforce or the group, or their representatives. The exception is in
the case of smaller employers with 20 or fewer employees. In this case the agreement can be signed
either by the appropriate representatives or by the majority of the workforce.

4.7 Variations in terms

Section 4 ERA 1996 provides rules for notifying changes in the s. 1 ERA 1996 statement of terms
and conditions. The employer is required to give the employee a written statement of the changes
at the earliest opportunity and, in any event, not later than one month after the change.?”' Section
4(3)(b) ERA 1996 provides for this to be done earlier if the person is required to work outside the
United Kingdom for a period of more than one month. If the change relates to a change of employer
and continuity of employment is not broken, then the new employer is not required to give a new

statement, but merely to inform the employee of the change in circumstances,???

223

specifying the date
on which continuous employment began.

There are a number of ways in which an employer may seek to change the terms of a contract
of employment. The most straightforward would be to achieve mutual agreement to the changes
with the employees and/or their representatives. If an employer is unable or unwilling to obtain
this agreement, they may attempt to do so unilaterally.** One way is to dismiss the employees
and then offer them new contracts of employment containing the new terms. The employer will
have satisfied their common law obligations if they give the contractually required period of notice
of termination to their employees. The danger with this approach is that employers may leave
themselves open to claims for unfair dismissal and redundancy and a lack of consultation concerning

216 Quoted in Alexander v Standard Telephones & Cables Ltd [1991] IRLR 286.

217 Collective agreements can be arrived at, and incorporated into the contract of employment, by individual employers or by
employers’ associations negotiating with individual trade unions or groups of unions; see e.g. Hamilton v Futura Floors Ltd [1990]
IRIR 478.

218 SI1998/1833.

219 S11999/3312.

220 See Sch. 1 Maternity and Parental Leave etc. Regulations 1999.

221 Section 4(3)(a) ERA 1996.

222 Section 4(6) ERA 1996.

223 Section 4(8) ERA 1996.

224 In Norman v Nationdl Audit Office [2015] IRLR 634 the EAT observed that the employer’s undertaking to ‘notify’ did not establish the
right to make changes without the consent of the employee.
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potential redundancies (see Chapter10). In GMB v Man Truck & Bus UK Ltd*** the respondent company
had been formed by a merger of two other businesses. In order to harmonise terms and conditions,
the employees were given notice of dismissal and then offered immediate re-employment on new
terms and conditions. The EAT held that the employer had failed to consult as required by s. 188
TULRCA 1992, which applies where there are collective dismissals.”*

If the employer seeks to impose new terms, then this may be interpreted as a repudiatory
breach of contract, which the employee may decide to accept or not. One exception to this would
be if the employer has a contractual right to make unilateral changes.””” In Farrant v The Woodroffe
School,”*® the employer tried to alter the job description of an employee on the mistaken advice that
they were entitled to do so under the terms of the contract of employment. Even though the advice
from the local authority was incorrect, the subsequent dismissal of the employee was held to be fair
because it was reasonable for the employer to act on the advice received.”” A second exception
might be if the courts were willing to imply a term into the contract which permitted the employer
to make a change. In Jones v Associated Tunnelling Co Ltd*** the EAT concluded that there was an implied
term to the effect that the employer had the right to change the employee’s place of work to another
location within reasonable daily commuting distance. The nature of the work required this change
and the term was implied in order to give the contract business efficacy.

In Jones,”' the employer also unsuccessfully claimed that the employee had assented to the
change in the contract by continuing to work for another 12 months and not objecting. This
argument was also used in Aparau v Iceland Frozen Foods plc,”** where the EAT adopted the same approach.
There was a need for

great caution in reaching the conclusion that an employee has, by merely continuing an
employment without any overt change or overt acceptance of terms which the employer is
seeking to impose, truly accepted those terms so as to vary the contract.

In this case a shop worker was issued with a new contract containing a mobility clause, which
was not activated for a further 12 months. It could not be said that the employee accepted the
change by continuing performance when the impact of the change was some time away. Similarly,
continuing to work under protest should not be construed as acceptance.”** In Harlow v Artemis
Ltd*** the High Court confirmed that where an employer purports to change terms unilaterally
that do not immediately impinge on the employee, then the fact that the employee continues to
work does not mean that he or she can be taken to have accepted the variation. Here it was
decided that an enhanced redundancy policy formed part of the contract of employment. More
recently, the Court of Appeal decided that a claimant had not assented to a variation of his right
to a performance-related bonus by his conduct. The relevant test is whether the employee’s
conduct, by continuing to work, was only referable to their having accepted the new terms
imposed by the employer.

235

225 [2000] IRLR 636.

226 See Chapter 10.

227 See Aitlie v City of Edinburgh District Council [1996] IRLR 516.

228 [1998] IRLR 176.

229 See also Port of Sheerness Ltd and Medway Ports Ltd v Brachers [1997] IRLR 214, where the employer’s legal advisers were held liable for
giving negligent advice on handling redundancies.

230 [1981] IRLR 477.

231 Ibid.

232 [1996] IRLR 119 EAT; see also [2000] IRLR 196 CA on a separate point.

233 Rigby v Ferodo Ltd [1987] IRLR 516 HL.

234 [2008] IRLR 629.

235 Khatri v Co-op Centrale [2010] IRLR 715.

~



THE CONTRACT OF EMPLOYMENT | 83

In some situations it may be vital to distinguish between the variation of an existing contract
and the creation of a new one — for example, for the purposes of making a claim within a time limit
which runs from the date of termination. According to the EAT, the task in each case is to determine
the parties’ intentions. Where it is clear from the documentation that the parties have agreed to
implement changes via a fresh contract, that is decisive. However, if the change is not of a
fundamental nature, the proper inference is that there is a variation unless the court or tribunal is
satisfied that there was, objectively viewed, an express agreement that the mechanism to be adopted
was the termination and new contractroute.”** Subsequently, the EAT has confirmed that fundamental
as well as minor changes can be effected by consensual variation.?”

In cases of pressing need, the employer may be justified in changing the employees’ terms and
conditions. In Catamaran Cruisers Ltd vWilliams** a company was in financial difficulties and wanted to
introduce less favourable terms and conditions. The EAT thought that they were able to do this but
the lay members were obviously concerned about the outcome and stated that they wished

to record that much of recent employment law has been to protect employees against arbitrary
changes of their terms and conditions of employment and that this, as a principle, must stand

. and that an employer must demonstrate ... if he dismisses an employee for failing to
accept changes of their terms and conditions of employment his actions must fall within the
bounds of reasonableness.

Sometimes employers make changes which are the result of management policy rather than a
change in the contract of employment. If an employer has a code of practice on staff sickness
which, for example, included procedures for monitoring different types of absence, a decision to
alter the procedure so that there were more frequent checks might amount to a change of policy
which the employer could carry out unilaterally.”** Lord Woolf summed up the approach:**

The general position is that contracts of employment can only be varied by agreement.
However, in the employment field an employer or for that matter an employee can reserve the
ability to change a particular aspect of the contract unilaterally by notifying the other party as
part of the contract that this is the situation. However, clear language is required to reserve to
one party unusual power of this sort. In addition, the Court is unlikely to favour an interpretation
which does more than enable a party to vary contractual provisions with which that party is
required to comply.

The EAT applied this reasoning in Bateman v ASDA Stores™*' where the staff handbook enabled the
employer to alter contractual terms without obtaining the consent of the staff. However, such a
right should only be exercised in a way that does not breach the implied term of trust and confidence
(see above).

236 Cumbria County Council v Dow (No 2) [2008] IRLR 109.

237 See Potter v North Cumbria Acute NHS Trust [2009] IRLR 900.

238 [1994] IRLR 386.

239 Wandsworth London Borough Council v D’Silva [1998] IRLR 193 CA. See now Sparks v Department of Transport [2016] IRLR 519.
240 Wandsworth LBC v D’Silva [1998] IRLR 193 at p. 197.

241 [2010] IRLR 370.



84 | THE CONTRACT OF EMPLOYMENT

Further reading

Ashton, J. 15 Years of Whistleblowing Protection under PIDA 1998: Are We Still Shooting the
Messenger?’ (2015]) Industrial Law Journal 29.

Barmes, L., Collins, H. and Fitzpatrick, C. ‘Reconstructing Employment Contracts’ (2007) 36(1)
Industrial Law Journal 1.

Brodie, D. ‘Mutual Trust and Confidence: Catalysts, Constraints and Commonality’ (2008) 37(4)
Industrial Law Journal 329.



Chapter 5

Termination of employment

Chapter Contents

5.1 Introduction

5.2  Termination of the contract not amounting
to dismissal

5.3 Termination of the contract by dismissal

5.4  Unfair dismissal

5.5 Redundancy payments

Further reading

86

86
90
97
136
142
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5.1 Introduction

There are a number of ways in which a contract of employment, like any other contract, can be
brought to an end. It can occur because the performance of the contract becomes impossible or
because one of the parties brings it to an end. This may be done by voluntary notice given by the
employee or by her or his employment being terminated, by notice or otherwise, by the employer.
In addition, statute provides some protection for employees who are dismissed.

5.2 Termination of the contract not amounting
to dismissal

5.2.1 Frustration

The common law doctrine of frustration deals with situations where, as a result of some event
outside the control of the parties, the contract becomes impossible to perform, at least in the way
that the parties intended. This view was stated by Lord Radcliffe in Davies Contractors Ltd v Fareham Urban
District Council:"

frustration occurs whenever the law recognises that without default of either party a contractual
obligation has become incapable of being performed because the circumstances in which
performance is called for would render it a thing radically different from that which was
undertaken by the contract.

In Paal Wilson & Co v Partenreederei Hannah Blumenthal® the court held that there were two essential factors
which must be present to frustrate a contract. These were that:

1. There must be some unforeseen change in the outside or extraneous circumstances, not
provided for by the parties, which stopped the performance of the contract.

2. The outside or extraneous event should have occurred without the fault or default of either
party to the contract.

Such a situation might be a custodial sentence. In FC Shepherd & Co Ltd v Jerrom® a contract of
apprenticeship was held to be frustrated when an individual was sentenced to a period in a young
offenders’ institution for his part in a motorcycle gang fight. This was an event that was capable of
rendering the performance of the contract impossible. The fact that the frustration must have
occurred without the fault of either party means, according to the court, that the party who asserts
that the performance of the contract has been frustrated must show that the frustration was not
caused by his own act, and the person against whom frustration is asserted cannot rely on his own
misconduct as an answer.
The following principles can be derived from these and other cases:*

1. The court must guard against too easy an application of the doctrine.
2. Although it is not necessary to decide that frustration occurred on a particular date, it may help
the court to decide whether or not there was a true frustration situation.

1 [1956] AC 696 HL at p. 728.

2 [1983] 1 AC 854 HL.

3 [1986] IRLR 358 CA; see also Four Seasons Healthcare Ltd v Maughan [2005] IRLR 324.
4 See Williams vWatson Luxury Coaches Ltd [1990] IRLR 164.
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3. There are a number of factors which may help to decide the issue:® the length of the previous
employment; how long the employment would have continued;® the nature of the job;
the nature, effect and length of the illness or disabling event; the needs of the employer for the
work to be done and the need for a replacement to do it; the risk to the employer of incurring
obligations related to redundancy or unfair dismissal of the replacement employee; whether
wages have continued to be paid; the acts of the employer in relation to the employment,
including dismissal of the employee; and whether in all the circumstances an employer could
be expected to wait any longer.

4. The party alleging frustration should not be able to rely on that frustration if it were caused by
that party.

Long-term sickness is capable of frustrating the contract of employment. However, an assessment
needs to be made about whether any long-term incapacity has become a disability, thus providing
the individual with protection under the Equality Act 2010 (see Chapter 7). If there are provisions
in the contract about long-term sickness, it may be difficult to argue that the incapacity is an
unforeseen event,” although it is unlikely that a total incapacity arising from an illness could have
been foreseen. Frustration takes place because of events that have happened® so it is not possible to
argue that a contract has been frustrated by the likelihood of an event happening in the future. Thus
when an employee returns to work after a heart attack, it is not possible to argue frustration on the
grounds that he might have a second heart attack in the future.’

5.2.2 Death of the employer

The death of either party may frustrate a contract but certain tribunal proceedings may continue
and be defended by the personal representative of the deceased employer.'* These include claims for
itemised pay statements, guarantee payments, protection from detriment, time off work, ' maternity
rights, the right to a written statement of reasons for dismissal and those rights relating to unfair
dismissal, redundancy payments and insolvency protection.'” Where a claim under these headings
accrues after the employer’s death, then it will be treated as a liability of the deceased employer and
as having accrued before the death."”

5.2.3 Voluntary resignation

This refers to a situation where the employee voluntarily resigns with or without notice.'* It is not
always clear whether an employee has resigned voluntarily or as a result of pressure from the
employer."* As was held in Sheffield v Oxford Controls Co Ltd,'® there is a principle of law which states that:

“«

Some of which derive from Egg Stores (Stamford Hill) v Leibovici [1976] IRLR 376, which considered the issues connected with the
fairness of dismissing absentees.

This is not to say that short-term contracts are not capable of being frustrated; see Hart v RN Marshall & Sons (Bulwell) Ltd [1977] IRLR 50.
See Villella v MFI Furniture Centres Ltd [1999] IRLR 468.

Nottcutt v Universal Equipment Co (London) Ltd [1986] IRLR 218 CA.

Converform (Darwen) Ltd v Bell [1981] IRLR 195.

10 See art. 9 Employment Tribunals (Extension of Jurisdiction) Order 1994, SI 1994/1623.

11 Excluding ss 58—60 ERA 1996 for time off for occupational pension trustees.

12 Section 206(1) ERA 1996.

13 Section 207 ERA 1996.

14 This may, in certain circumstances, amount to constructive dismissal: see below.

15 See Martin v MBS Fastenings (Glynwed) Distribution Ltd [ 1983] IRLR 198 CA; this was not the issue at the Court of Appeal but in the lower
courts there was a question as to whether the employee had resigned in anticipation of the result of a disciplinary hearing or had
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been invited to resign by the employer.
16 [1979] IRLR 133 at p. 135. See now Sandhu v Jan de Rijk Transport Ltd [2007] IRLR 519 CA.
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where an employee resigns and that resignation is determined upon by him because he prefers
to resign rather than be dismissed (the alternative having been expressed to him by the
employer in the terms of the threat that if he does not resign he will be dismissed) the mechanics
of the resignation do not cause that to be other than a dismissal.

This approach was followed by the Court of Appeal in Jones v Mid-Glamorgan County Council,”” which
described it as a ‘principle of the utmost flexibility which is willing . .. to recognise a dismissal
when it sees it’."* There was no dismissal, however, in International Computers Ltd v Kennedy,'” which also
involved a redundancy situation. Advice to employees to make every effort to find other jobs as
quickly as possible was not equivalent to saying ‘resign or be dismissed’. The invitation to resign
was too imprecise in relation to the ultimate dismissal of individuals. It would also appear that there
is no dismissal when an employee resigns on terms offered by an employer’s disciplinary
subcommittee. In Staffordshire County Council v Donovan® the EAT stated:

It seems to us that it would be most unfortunate if, in a situation where the parties are seeking
to negotiate in the course of disciplinary proceedings and an agreed form of resignation is
worked out by the parties, one of the parties should be able to say subsequently that the fact
that the agreement was reached in the course of disciplinary proceedings entitles the employee
thereafter to say that there was a dismissal.

Two issues here are the extent to which employees must make clear their decision to resign and
whether the employer has any obligations arising out of that decision. Often contracts of employ-
ment require a resignation to be effected in a certain way — for example, by putting it in writing or
directing it to a certain individual. Ely vYKK Fasteners' involved an employee who was considering
emigrating to Australia. The employee told his employer of his plans and that he had applied for a job
there. Eventually, the employer took steps to replace him. When the individual decided not to
emigrate, he informed his employers. By then he had been replaced and the employer regarded the
individual’s employment as being at an end. The question was whether there had been a resignation
or a dismissal. It was held that there was a dismissal and that the reason for this was the employee’s
late notification to the employer that he had changed his mind about resigning. This dismissal was
for ‘some other substantial reason’ (see below) within the meaning of's. 98(1)(b) ERA 1996.
Sometimes employees resign on the spur of the moment because they have become angry or
discontented about some actions of the employer. This occurred in Kwik-Fit (GB) Ltd v Lineham® where,
after an argument, the employee threw his keys down on to a counter and walked out. The EAT held
that there was no ambiguity in the words used by the employee. When a resignation occurs, there is
no obligation, except in special circumstances, for the employer to do anything but accept that
decision. Words spoken in the heat of the moment or as a result of pressure on an employee may,
however, amount to special circumstances. Where there are such special circumstances, the employer
should allow a day or two to elapse before accepting the resignation at face value. During this time
information may arise as to whether the resignation was really intended. Not to investigate may open
the employer to the risk of new facts emerging at an employment tribunal hearing which may cast
doubt on the intention to resign. Where there are no special circumstances arising out of a decision

17 [1997] IRLR 685 CA; [1997] ICR 815 CA.

18 See also Allders International Ltd v Parkins [1981] IRLR 68, where an employee was given the option of resigning or the employer calling
in the CID to investigate allegations of theft.

19 [1981] IRLR 28.

20 [1981] IRLR 108.

21 [1993] IRLR 500 CA.

22 [1992] IRIR 156.
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made in the heat of the moment or as a result of employer pressure, the employer is entitled to take
the employee’s words at face value and is not required to look behind them or interpret them as a
‘reasonable employer’ might. Thus, in Sothern v Franks Charlesly & Co* the words ‘I am resigning’ could
be taken at face value, but in Barclay v City of Glasgow District Council** the resignation by an employee with
learning difficulties was held to constitute a special circumstance even though unambiguous words
of resignation had been used.”

5.2.4 Termination by agreement

Termination by mutual consent is an important concept that has been widely used by employers in
order to reduce the number of staff. It will usually take the form of a financial inducement in excess
of any statutory entitlement to make leaving attractive. One common form is that of early retirement,
where older workers are induced to leave the workforce by the offer of enhanced retirement
packages. This was the situation in Birch and Humber v The University of Liverpool*® where the employer
invited applications for early retirement as part of a staff reduction exercise. The two applicants were
amongst those who applied and were accepted. Subsequently, they sought redundancy payments.
The employment tribunal was first faced with the question of whether they had been dismissed. It
was held that, because the retirement of any individual was subject to the employer’s approval, then
it was that approval which amounted to a dismissal; that is, when the employer wrote to the
employees stating when their employment would end, a dismissal took place. The appeal to the EAT
was successful and the Court of Appeal also held that there had been a mutual agreement to
terminate. The acceptance of the applications could not be divorced from the formal applications
to retire. Purchas LJ stated that ‘in my judgment, dismissal . . . is not consistent with free, mutual
consent, bringing a contract of employment to an end’.

The important question is whether the employer and the employee have freely agreed to end
the contract of employment. In Igbo v Johnson Matthey Chemicals Ltd”’ there was a clause in a contract
which an employee was required to sign before extended leave was granted. This stated that a
failure to return on the due date would lead to the contract being automatically terminated. The
employee was ill at the time she was due to return and, despite the submission of a medical certifi-
cate, the employer took the view that this failure terminated the contract. It was argued that there
was no dismissal, but a consensual termination. The Court of Appeal rejected this because of its
impact on (now) s. 203(1) ERA 1996, which provides that any agreement designed to exclude or
limit the operation of the Act or stopping an individual from bringing proceedings before an
employment tribunal was void. The clause that the employee had been required to sign attempted
to limit her potential claim for unfair dismissal under the ERA 1996.% In Logan Salton v Durham County
Council” an employee, after he became aware that a report recommended his summary dismissal,
negotiated a written leaving agreement with the employer. He subsequently claimed that this agree-
ment was made under duress. The EAT refused to accept this and distinguished the case from Igho

23 [1981]IRLR 278 CA.

24 [1983] IRLR 313.

25 See also Sovereign House Security Services Ltd v Savage [ 19897 IRLR 115 CA, where the words ‘jacking the job in’ spoken in a heated moment
were held not to be a resignation.

[1985] IRLR 165 CA; see also Scott v Coalite Fuels and Chemicals Ltd [1988] IRLR 131 which also involved individuals taking voluntary
early retirement; the EAT followed Birch and Humber in holding that the decision as to whether someone had been dismissed was a
question of fact for the employment tribunal to decide.

[1986] IRLR 215 CA.

See also Tracey v Zest Equipment Co Ltd [1992] IRLR 268, where the clause stated that ‘the company will assume that you have
terminated your employment with us’ if there was a failure to return to work on the due date; this was held to be too imprecise to
be legally binding.

9 [1989] IRLR 99.

2

o

2
2

[N

N



90 | TERMINATION OF EMPLOYMENT

by holding that the agreement was not part of the contract of employment or a variation of it, but
a separate contract that was entered into willingly, without duress and after proper advice and for
good consideration.

5.3 Termination of the contract by dismissal

5.3.1 Meaning of dismissal
For statutory purposes s. 95 ERA 1996 provides that a person is dismissed by the employer if:

1. The contract under which the individual is employed is terminated by the employer with, or
without, notice.

2. The person is employed under a limited-term contract which terminates by virtue of the
limiting event without being renewed under the same contract (see Chapter 3).There are three
types of limiting event: the expiry of a fixed term; the performance of a specific task; or the
occurrence of an event or failure of an event to occur.*

3. The employee terminates the contract, with or without notice, as a result of the employer’s
conduct. This last situation is commonly referred to as constructive dismissal.

As with cases involving voluntary resignation and mutual agreement (see above), employment
tribunals may be asked to decide whether words used by an employer constitute dismissal. For
example, in Tanner v DT Kean’' an employer used the words: “That’s it, you're finished with me. The
employee claimed that this was a dismissal, but the employment tribunal held that the words were
an expression of annoyance and a reprimand. They considered what a reasonable employee would
take the words to mean in the circumstances. The EAT stated that, in order to arrive at the correct
meaning of the words, one could look at events that preceded the words spoken as well as those
which followed, in order to determine whether the employer intended to bring the contract to an
end. More recently, the EAT has indicated that the fundamental question is whether the person to
whom the words were addressed was entitled to assume that they amounted to a ‘conscious rational
decision’.*”

5.3.2 Wrongful dismissal

The common law concept of wrongful dismissal may not be a fruitful avenue for employees to
follow, unless, as in Clark v BET plc,* the individual is entitled to a long period of notice.** This is
because damages will normally be limited to those losses arising out of the breach of contract — that
is, the loss of the notice period.** However, this may include the loss of benefits that might have
accrued during that notice period. In Silvey v Pendragon plc*® the employee was dismissed for reasons of
redundancy some 12 days before his 55th birthday, when certain pension rights would have
accrued to him. Although the employee was given 12 weeks’ pay in lieu of notice, there was no

30 ‘Limited term contracts’ and ‘limiting event’ are defined in's. 235(2A) and (2B) ERA 1996 respectively.

31 [1978] IRLR 110.

32 Willoughby v CF Capital ple [2011] IRLR 198.

33 [1997] IRLR 348; the notice entitlement was three years.

34 See also University of Oxford v (1) Humphries; (2) Associated Examining Board [2000] IRLR 183 CA, which was a case where a university
employee had a tenured post which would continue until he retired.

35 See Smith v Trafford Housing Trust [2013] IRLR 86 where there was a purported demotion.

36 [2001] IRLR 685 CA.
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provision for such a payment in his contract of employment. The failure to give him 12 weeks’
notice was held to be a repudiatory breach of the contract. The court held that he was not only
entitled to damages consisting of wages or salary, but also to the value of any pension rights which
would have accrued during the period of notice. There was no difference in principle between lost
pension rights and lost pay. Second, any entitlement to non-contractual damages will be limited by
the common law duty to mitigate one’s losses. However, wrongful dismissal may be the only action
possible if a person has less than two years’ continuous employment and is thus debarred from
pursuing a claim for unfair dismissal in accordance with Part X ERA 1996.

For many years it was not entirely clear what the effect of an employer’s breach is. The
alternatives were, first, that it results in an automatic termination of the contract of employment.
This might seem reasonable because a breach which consists of a wrongful dismissal is likely to
have the effect of destroying the basis of mutual trust and confidence between the employer and
employee. The problem with this approach is that it makes wrongful dismissal a special case when
compared with the way that the law of contract would normally treat a breach of contract. This
‘normal’ route is the second alternative, which is that it is the innocent party’s choice as to whether
to accept the repudiation and terminate the contract. In Société Générale v Geys”’ the Supreme Court
ruled that the elective theory applies. Thus when an employer repudiates a contract, the employee
must demonstrate a conscious intention to bring the contract to an end or do something that is
inconsistent with its continuation.

Although an employee might refuse to accept that the contract is at an end, the reality is that
they may have little choice in the matter. This dilemma was exemplified in Gunton v London Borough of
Richmond upon Thames, ** where it was held that the employer had repudiated the contract of employment
and a wrongful dismissal had taken place. The Court of Appeal thought that the individual ought to
be able to decide whether to accept the repudiation of the contract, but stated that:

this practical basis for according an election to the injured party has no reality in relation to a
contract of service where the repudiation takes the form of an express and direct termination
of the contract in contravention of its terms. | would describe this as a total repudiation which
is at once destructive of the contractual relationship.

The problem for the wronged individual is that the court will not allow them to claim pay for work
not done — that is, after their contract has been repudiated.*” Moreover, the claim for damages for
wrongful dismissal cannot continue beyond the time when the employer could lawfully have
brought the contract to an end.* This contrasts with the approach of the courts when an employer
unilaterally varies a term of the contract of employment, such as a reduction of wages. Such an
event is likely to be a repudiatory action by the employer. In Rigby v Ferodo Ltd*' an employee elected
to continue working after the employer reduced his wages. Although the employer’s action was a
repudiatory breach of the contract of employment, the contract did not automatically end unless
the employee accepted the breach as a repudiation. The employee had made known his objections
and so it could not be held that there was an implied acceptance of the breach. Unlike cases
of outright dismissal and an employee walking out, there was no reason why the contract of
employment should be treated any differently from any other contract. Generally, an unaccepted
repudiation leaves the contractual obligations of the parties unaffected.

37 Société Générale (London Branch) v Geys [2013] IRLR 122 SC.

38 [1980] IRLR 321 CA.

39 See Alexander v Standard Telephones and Cables Ltd [1991] IRLR 286.

40 See Ralph Gibson L] in Boyo v London Borough of Lambeth [ 19957 IRLR 50 CA.
41 [1987] IRLR 516 HL.
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5.3.3 Notice

At common law employment is liable to be determined by ‘reasonable’ periods of notice.* If there is
no express term to that effect in the contract of employment, then it may be implied.* Statute has
limited the freedom of action of employers in giving, or not giving, notice of dismissal to their
employees and does not allow the unilateral withdrawal of notice unless there are special circum-
stances.** The employee has statutory rights to a minimum notice period.” These are an entitlement
to one week’s notice for employees who have been continuously employed for at least one month
and with less than two years’ continuous employment, with an extra week for each year of continu-
ous employment up to not less than 12 weeks’ notice for continuous employment of 12 years or
more. By way of contrast, employers are entitled to at least one week’s notice of termination from
employees who have been continuously employed for at least one month.** According to the EAT,
unless the contract provides otherwise, oral or written notice given during the working day cannot
take effect until the following day.*” Additionally, any requirements for consultation with employees
or their representatives, in redundancy or transfer situations (see Chapter 10), may inhibit the
employer from giving notice until the appropriate time. None of this affects more generous contrac-
tual arrangements or the rights of either party to treat the contract as terminated without notice as a
result of the other’s conduct.*

The contract of employment continues to subsist during the notice period. The statutory rules
contemplate the contract being brought to an end by one of the parties. It follows, therefore, that the
ending of the contract through the doctrine of frustration, which occurs through no fault or design
of the parties, will exclude any rules relating to notice periods.* Employees have the right to be paid
during their notice period even if there is no work for them, provided that they are ready and willing
to work. Pay is also protected if the notice period coincides with absence from work because of
sickness, pregnancy, childbirth, parental, paternity or adoption leave or holiday leave.*” An employer
is not required, however, to pay for absences due to time off taken in accordance with Part VI ERA
1996,°" or for trade union duties and activities specified in ss 168 and 170 TULRCA 1992, or for
taking part in strike action during the notice period, if it is the employee that has given notice.”

The ERA 1996 does not prevent an employee from accepting a payment in lieu of notice but an
employer must have contractual authority for insisting on such a payment. Without such authority a
payment in lieu of notice will be construed as damages for the failure to provide proper notice.”
Thus a payment in lieu can properly terminate a contract of employment if the contract provides for
such a payment®™ or the parties agree that the employee will accept a payment in lieu.” The date of
termination at common law is the day notice expires or the day wages in lieu are accepted. In Société
Genéral v Geys*® the Court of Appeal ruled that the bank could terminate a contract of employment by

42 See McClelland v Northern Ireland Health Services Board [1957] 2 All ER 129 HL.

43 See e.g. Masiak v City Restaurants (UK) Ltd [1999] IRLR 780.

44 In Willoughby v CF Capital plc [2011] IRLR 985 the Court of Appeal ruled that the employer could not unilaterally withdraw a notice
of dismissal on the grounds of a mistaken expectation about the employee.

45 Section 86(1) ERA 1996.

46 Section 86(2) ERA 1996.

47 Wang v University of Keele [2011] IRLR 542.

48 Section 86(6) ERA 1996.

49 GF Sharp & Co Ltd v McMillan [1998] IRLR 632.

50 Sections 88—89 ERA 1996. See Burlo v Langley [2007] IRLR 145.

51 Such as time off for public duties, looking for work and care of dependants.

52 Section 91(1)—(2) ERA 1996.

53 Cerberus Software Ltd v Rowley [2001] IRLR 160.

54 In Cavenagh vWilliam Evans Ltd [2012] IRLR 679 the company was obliged to make a payment in lieu despite subsequently discovering
that Cavenagh had been guilty of misconduct.

55 Locke v Candy & Candy Ltd [2011] IRLR 163.

56 [2011] IRLR 482.
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payment in lieu of notice without communicating that fact to the claimant. However, in reversing
this decision, the Supreme Court stated that a party to an employment relationship must notify the
other in clear and unambiguous terms that the right to bring the contract to an end is being exercised
and how and when this is intended to happen.” Subsequently, the Court of Appeal has stated that
where there is no contractual provision indicating when notice given by an employer takes effect,
that notice is effective when the employee personally takes delivery of the letter.*®

5.3.4 Summary dismissal

The right to dismiss summarily — that is, without giving notice — may be an express or an implied
term of the contract of employment. If it is an express term, then the reason for the dismissal needs
to come within the contractual definition of gross misconduct. Thus, in Dietman v London Borough of
Brent* a clause in the contract defined gross misconduct, for which instant dismissal would result,
as ‘misconduct of such a nature that the authority is justified in no longer tolerating the continued
presence at the place of work of the employee who commits the offence’. After an inquiry the
employee was found grossly negligent in her duties. The court held, however, that gross negligence
did not come within the contractual definition of gross misconduct and thus the employee
had been wrongfully dismissed. More recently, the Court of Appeal has ruled that where gross
misconduct is alleged, attention focuses on the damage to the relationship between the parties.
Thus, in an appropriate case gross negligence can be treated as gross misconduct.®® Nevertheless,
summary dismissal remains an exceptional remedy which requires substantial justification. It will
not be readily sustained for misconduct which only peripherally affects core duties. The repudiatory
conduct must be so serious as to strike at the foundation of the employment relationship and make
its continuance impossible. If an employer delays in reacting to the misconduct, there is a risk that
it will be held to have affirmed the contract. Alternatively, a delay may make it more difficult to
establish a genuine causal link between the misconduct and dismissal.®'

The fact that a dismissal is without notice, or without sufficient notice, does not in itself render
it unfair in statutory terms, but the lack of notice may render it a breach of contract and a wrongful
dismissal.®? It is likely that the summary nature of the dismissal can only be justified as a response
to actions which breach an important term of the contract in such a way as to undermine the
employment relationship, including the duty of mutual trust and confidence. In Laws v London Chronicle
(Indicator Newspapers) Ltd®® Lord Evershed MR stated that the question was ‘whether the conduct
complained of is such as to show the servant to have disregarded the essential conditions of the
contract of service’. A more modern view was expressed in Neary and Neary v Dean of Westminster** where
Lord Jauncey stated that:

conduct amounting to gross misconduct justifying dismissal must so undermine the trust and
confidence which is inherent in the particular contract of employment that the master should
no longer be required to retain the servant in his employment.
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The conduct affecting the basis of mutual trust and confidence between the parties needs to be seri-
ous.®” However, the gross misconduct must be examined in relation to the particular job and does
not necessarily mean that the employee could not be employed elsewhere.*® A situation where an
employee appeared to be provoked into swearing at an employer and was then dismissed was held
to be a wrongful dismissal, because the employer had already decided to dismiss the employee prior
to the incident.”” An example of where the courts have held a summary dismissal for gross miscon-
duct to be acceptable is when an employee accesses confidential information, to which they are not
entitled, for illegitimate purposes. In Denco Ltd v Joinson®® an employee, who was a trade union repre-
sentative, obtained information relating to the employer’s business and other employees’ salaries. The
EAT held that this was no different from going into an office, for which he had no authorisation,
picking up a key off the desk and unlocking a filing cabinet to take out confidential information.

If employers do not invoke the right to end the contract within a reasonable period, they will
be taken to have waived their rights and can only seek damages. What is a reasonable period will
depend on the facts of the particular case. In Allders International v Parkins® it was held that nine days
was too long a period to be allowed to pass in relation to an allegation of stealing before deciding
what to do about the alleged repudiatory conduct.

Finally, there may be an issue as to whether an individual is entitled to payment in lieu of
notice after an instant (‘on the spot’) dismissal. In T & K Home Improvements Ltd v Skilton™ a contractual
term entitled the employer to terminate an employee’s contract ‘with immediate effect’ if he failed
to reach his sales targets in any one month. However, such a phrase was held not to deprive the
employee of the right to the three months’ notice to which the contract entitled him. There was
evidence elsewhere in the contract of terms which specifically deprived him of the right to a
payment in lieu in certain situations, but these did not apply in this case.

5.3.5 Remedies for wrongful dismissal

A wrongful dismissal is a dismissal without notice or with inadequate notice in circumstances
where proper notice should have been given. The expression also covers dismissals which are in
breach of agreed procedures. Thus, where there is a contractual disciplinary procedure, an employee
may be able to obtain an injunction (interdict in Scotland) or declaration from the courts so as to
prevent a dismissal or declare a dismissal void if the procedure has not been followed.” However,
an injunction will only be granted if the court is convinced that the employer’s repudiation has not
been accepted, that the employer has sufficient trust and confidence in the employee, and that
damages would not be an adequate remedy.”

Seeking an injunction to prevent an employer taking steps which might lead to a repudiatory
breach might have the same effect as an order for specific performance; that is, stopping certain
actions might have the same effect as ordering the employer to behave differently. This did not
inhibit the granting of an interlocutory injunction in Peace v City of Edinburgh Council,”* which involved
a teacher who was subject to a disciplinary procedure. The employer was stopped from introduc-
ing a new procedure which would have been in breach of the contract of employment. The court

65 See Williams v Leeds United EC. [2015] IRLR 383 which involved the emailing of pornographic images.

66 Hamilton v Argyll and Clyde Health Board [1993] IRLR 99.

67 Wilson v Racher [1974] ICR 428 CA.

68 [1991] IRIR 63.

69 [1981] IRLR 68.

70 [2000] IRLR 595 CA.

71 See R (on the application of Shoesmith) v Ofsted [2011] ICR 1195 CA and Richards v IP Solutions Group Ltd [2017] IRLR 133.
72 See Dietman v London Borough of Brent [ 1988] IRLR 299.

73 [1999] IRLR 417.
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concluded that it was intervening in a choice between alternative schemes, rather than enforcing
mutual co-operation. The individual was suspended, but the employment contract remained in
existence. In Anderson v Pringle of Scotland Ltd”* the employers wanted to change the method of selecting
individuals for redundancy from a ‘last in first out’ basis to a more discretionary one. The ‘last in first
out’ formula had been part of a collective agreement which was incorporated into the employees’
contracts of employment. The court granted an interim interdict (injunction) prohibiting the
employers from using any other method for selection. It acknowledged the issue of specific perfor-
mance but held that the employment relationship continued and the decision was about the
mechanisms of dismissal rather than the principle. Lord Prosser stated that:

In the contemporary world, where even reinstatement is a less inconceivable remedy, intervention
before dismissal must in my view be seen as a matter of discretion, rather than an impossibility.”

Since the courts are reluctant to enforce a contract of employment, in the vast majority of cases the
employee’s remedy will lie in damages for breach of contract. A person who suffers a wrongful
dismissal is entitled to be compensated for such loss as arises naturally from the breach and for any
loss which was reasonably foreseeable by the parties as being likely to arise from it. Hence an employee
will normally recover only the amount of wages lost between the date of the wrongful dismissal
and the date when the contract could lawfully have been terminated.”® However, in a contentious
decision the Supreme Court has ruled that, although an injunction or declaration can be sought,
damages are not available where the employer has dismissed as a result of disciplinary proceedings
which breached express contractual terms. Rather surprisingly, it was stated that if the disciplinary
procedure is expressly incorporated into a contract of employment, its terms are not ordinary ones.”’

The principle that damages resulting from a wrongful dismissal should put an individual
in the same position as if the contract had been performed does not apply where the failure to give
contractual notice results in the loss of opportunity to claim unfair dismissal.”® If an employer has
the option of paying for the notice period whilst it is being worked or paying a sum of money in
lieu of notice, then the employer is able to make a payment in lieu even if it means that the employee
will be stopped from having enough continuous employment to qualify to make a claim.” The
courts will make the assumption that the employer will choose to perform the contract in the least
burdensome way and that, had the contract been performed lawfully, the employee would have been
dismissed at the earliest opportunity.* When looking at the failure to follow a disciplinary procedure,
attention does not focus on whether or not an employee would have been dismissed if the pro-
cedure had been adhered to. The issue is how much longer the employee would have been retained
before the employer could contractually give notice. It is this that will determine whether or not
there has been a loss of opportunity.*'

Damages are not awarded for distress or hurt feelings. In Bliss v South East Thames Regional Health
Authority®* Dillon 1J stated the general principle:

The general rule laid down by the House of Lords is that where damages fall to be assessed
for breach of contract rather than in tort it is not permissible to award general damages for
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frustration, mental distress, injured feelings or annoyance caused by the breach. Modern
thinking tends to be that the amount of damages recoverable for a wrong should be the same
whether the cause of action is laid in contract or tort. But in Addis®* Lord Loreburn regarded
the rule that damages for injured feelings cannot be recovered in contract for wrongful
dismissal as too inveterate to be altered.

It was argued in French v Barclays Bank plc** that a loan contract providing low-interest mortgage
facilities should fall within the exceptions. Thus it was asserted that when an employer varied the
terms of the loan there ought to be damages awarded for anxiety and stress. This argument was not
accepted by the court who felt constrained by the authorities, such as Addis and Bliss.*

Employees have a duty to mitigate their losses, although there should be no set-off of any
sums to which they are contractually entitled. This issue was considered in Cerberus Software Ltd v
Rowley.** The contract of employment provided for the termination of the contract upon the
giving of six months’ notice by either side. The contract also allowed that the employer may make
a payment in lieu of notice to the employee. In the event, the employee was dismissed without
notice or payment in lieu. After five weeks he obtained alternative work at a higher salary. He then
claimed damages for wrongful dismissal. One issue was whether he was entitled to six months’
pay in lieu of notice as a contractual right or whether the measure of damages was the amount
that the employee would have earned if the contract had continued. In the latter case, the
employee would have a duty to mitigate losses. The court held that the contract gave the employer
a choice of whether to make the payment in lieu or not, so the employee did not have a contractual
right to the six months’ pay and the normal rules concerning minimising losses should apply.The
distinction between a claim for payments due under the contract and those which are damages
for wrongful dismissal is important. In the former situation the court or tribunal is being asked
to set a sum to be paid to the claimant, irrespective of any damage suffered as a consequence of
the breach.®” Where there is a failure to mitigate, the court will deduct a sum it feels the employee
might reasonably have been expected to earn. As regards state benefits, it would appear that any
benefit received by the dismissed employee should be deducted only where not to do so would
result in a net gain to the employee.® Finally, the first £30,000 of damages is to be awarded net
of tax, but any amount above this figure will be awarded gross since it is taxable in the hands of
the recipient.

Proceedings may be brought before an employment tribunal in respect of:*

damages for a breach of contract of employment or other contract connected to employment;*
2. aclaim for a sum due under such a contract;’' and
3. aclaim for the recovery of any sum, in pursuance of any enactment relating to the performance

of such a contract.”

83 Addis v Gramophone Company Ltd [1909] AC 488 HL.

84 [1998] IRLR 646 CA.

85 See also Johnson v Unisys Ltd [2001] IRLR 279.

86 [2001] IRLR 160 CA.

87 See Abrahams v Performing Rights Society [1995] IRLR 486 CA.

88 See Westwood v Secretary of State [ 1984] IRLR 209.

89 Excluding those related to personal injuries (arts 3 and 4 Employment Tribunals (Extension of Jurisdiction) Order (ETEJO) 1994).

90 This includes the ability to enforce compromise agreements on terms connected with the end of employment: see Rock-It Cargo Ltd
v Green [1997] IRLR 581.

91 In Sarker v South Tees Acute Hospitals NHS Trust [1997] IRLR 328 an employee was dismissed before she commenced work, but the court
held that she was still entitled to make a claim for damages as the contractual relationship had come into existence.

92 Section 3(2) Employment Tribunals Act 1996.
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Provided the claim arises or is outstanding on the termination of the employee concerned, such
actions can be taken by both the employer and the employee.” Breach of contract claims are
excluded if they are based on terms which:**

1. Require the employer to provide living accommodation for the employee.

2. Impose an obligation on the employer or the employee in connection with the provision of
living accommodation.

3. Relate to intellectual property.”

4. Impose an obligation of confidence.

5. Are a covenant in restraint of trade.

Employees must present their claim to the employment tribunal within three months of the
effective date of termination, or, if there is no such date, the last day on which the employee worked
in the employment. The tribunal has discretion to lengthen this period if it decides that it was
not reasonably practicable for the employee to present their complaint in time.”® It is not possible
to bring a claim for breach of contract to an employment tribunal before the effective date of
termination.”

5.4 Unfair dismissal

The statutory concept of unfair dismissal was first introduced in the Industrial Relations Act 1971
and the right to claim is now contained in Part X ERA 1996. Section 94(1) ERA 1996 states that
employees have the right not to be unfairly dismissed by their employer. In examining whether or
not a dismissal is unfair, the following stages need to be completed. First, there is the issue of
eligibility for protection. Second, it must be shown that a dismissal has taken place and the effective
date of termination must be identified. Third, the reason for dismissal must be established. Finally,
the question of reasonableness must be considered.

5.4.1 Eligibility

Before individuals can make a complaint of unfair dismissal they need to qualify for the right by
overcoming some initial hurdles. These relate to their employment status and length of continuous
service. Also considered here are contracts that are tainted by illegality. It should be noted that those
who work abroad must show that their employment had much stronger connections both with
Great Britain and British employment law than with any other system.”

5.4.1.1 Only employees qualify
Section 94(1) provides that it is employees that have the right. An employee is an individual who
works under a contract of employment.” With an increasing number of rights accruing to workers, '

93 Articles 3 and 4 ETEJO 1994. See Peninsula Ltd v Sweeney [2004] IRLR 49.
94 Article 5 ETEJO 1994.
95 Defined as including copyright, rights in performance, moral rights, design rights, registered designs, patents and trade marks
(art. 5 ETEJO 1994).
96 Article 7 ETEJO 1994.
97 Capek v Lincolnshire County Council [2000] IRLR 590.
98 See Jeffery v British Council [2016] IRLR 935.
99 Section 230(1)—(2) ERA 1996.
100 Section 230(3) ERA 1996.
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it may seem less logical for those working under a contract to perform services personally to con-
tinue to be excluded from Part X ERA 1996.""' Employment status is considered in Chapter 2.

5.4.1.2 Illegality

As has been stated before, the general rules of contract apply equally to contracts of employment
and there is a general principle that the courts will not enforce an illegal contract, the ex turpi causa
non oritur actio rule.'® It is necessary not only to examine whether the contract of employment was
performed legally but also to look at its purpose. If the contract has an illegal purpose, then it may
not be relied upon (the ‘reliance principle’). In Colen v Cebrian Ltd,'** Waller L] summarised the
position as follows:

an analysis needs to be done as to what the parties’ intentions were from time to time. If the
contract was unlawful at its formation or if there was an intention to perform the contract
unlawfully as at the date of the contract, then the contract will be unenforceable. If at the date
of the contract the contract was perfectly lawful and it was intended to perform it lawfully, the
effect of some act of illegal performance is not automatically to render the contract
unenforceable. If the contract is ultimately performed illegally and the party seeking to enforce
it takes part in the illegality, that may render the contract unenforceable at his instigation. But
not every act of illegality in performance even participated in by the enforcer, will have that
effect. If the person seeking to enforce the contract has to rely on his illegal action in order to
succeed then the court will not assist him. But if he does not have to do so, then in my view the
question is whether the method of performance chosen and the degree of participation in that
illegal performance is such as to ‘turn the contract into an illegal contract’.

Knowledge of the illegality does not always appear to be relevant. In Furo-Diam Ltd v Bathurst'** the
Court of Appeal indicated that the issue of illegality should be approached pragmatically and with
caution, especially where the defendant’s conduct in participating in an illegal contract was so
reprehensible, in comparison with the plaintiff, that it would be wrong to allow the defendant to rely
upon it. Such a situation occurred in Hewcastle Catering Ltd v Ahmed and Elkamah.'® This case involved a
number of employees who were dismissed after co-operating with HM Revenue & Customs in an
investigation of a fraud about VAT on customers’ bills, for which their employer was prosecuted. The
employees had participated in the fraud but only the employer had benefited. The court concluded
that it would be wrong to allow the employer to rely on the argument that the fraud made the
employees’ contracts of employment illegal and prevented them bringing unfair dismissal claims.'*

Thus the consequences of a strict application of the rules on illegality can be severe. Salvesen v
Simmons'®” involved an employee who, at his request, was paid partly through an annual salary, with
all the normal deductions for income tax and national insurance contributions, and partly through
a consultancy which he operated with his wife. These latter payments were made without
deductions. When a change of employer occurred, the new employer declined to continue with this

101 There are specific groups excluded from the right: these are the police (s. 200 ERA 1996) and share fishers (s. 199(2)) as well as
those affected by a little-used opportunity to opt out of the provisions and replace them with a dismissal procedure agreement;
sees. 110.

102 Action is not available on an illegal contract.

103 [2004] IRLR 210.

104 [1988] 2 AIl ER 23 CA.

105 [1991] IRLR 473 CA.

106 See also Broaders v Kalkare Property Maintenance Ltd [1990] IRLR 421, where the EAT stated that a fraud against an employer was quite
different from one concerned with fraud against the tax authorities. The former did not make the contract illegal, even though
the employee was receiving unofficial payments without the employer’s knowledge.

107 [1994] IRIR 52.
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arrangement. This was one of the issues that led the individual to resign and claim constructive
dismissal. The EAT held that the contract had an illegal purpose, namely to defraud the Inland
Revenue of tax. The result was that the employee was unable to rely upon it for the purposes of his
claim even though the amount of tax lost to the Inland Revenue was small.'”® In Hyland v JH Barker
(North West) Ltd'® the giving of a tax-free lodging allowance for four weeks, whilst the employee
commuted daily, was enough to taint the contract of employment with illegality. As a result the
employee was unable to establish sufficient length of continuous employment to make an unfair
dismissal claim. However, there is a difference between tax evasion and tax avoidance. Thus in
Lightfoot v D & J Sporting Ltd'"® an arrangement to pay part of the salary to the employee’s wife was held
to be legitimate tax avoidance and did not make the employee’s contract illegal.

It seems that such payments need to be part of an individual’s regular remuneration and be
more than occasional one-off payments without deductions. In Annandale Engineering v Samson''' the
occasional tax-free payments to a kennel hand by a greyhound trainer, made whenever one of their
dogs won a race, could not be classified as part of the kennel hand’s regular remuneration. The
employer was not able to rely on the defence of illegality.

A different approach has been taken in relation to claims for unlawful sex discrimination. In
Leighton v Michael''* an ex-employee in a fish and kebab bar made a claim for sex discrimination. She
had taken on extra work, and payment for this was made gross — that is, without any deductions for
income tax and national insurance contributions. The employment tribunal had decided that it
could not make a decision on sexual harassment claims because the contract was tainted with
illegality. In the employment tribunal’s view the individual needed to show that the discrimination
was in the field of employment. In order to do this the claim had to be founded on the contract of
employment, which was tainted. The EAT distinguished between actions based on dismissal,
including constructive dismissal, and those based on discrimination. The former claims were
concerned with enforcing rights based upon the contract of employment and in order to rely on
the statutory rights the claimant had to establish not only that they were an employee, but also that
they had been dismissed on the termination of a contract. By way of contrast, in a sex discrimination
case, although there needs to be a reference to the contract to show that the claimant was employed,
the right not to suffer unlawful discrimination does not involve relying upon, or basing a claim
upon, the contract of employment. It is conferred by statute on persons who are employed.'"

This distinction may seem artificial. Indeed, in Chilton v HM Prison Service (No 1),''* which
concerned another sex discrimination claim, Judge Peter Clark observed:

We have grave reservations as to the correctness of Leighton. We are unable to appreciate the
distinction between statutory claims of unfair dismissal and sex discrimination for the purpose
of applying the public policy doctrine of illegality. Both statutory causes of action depend upon
the contract as a prerequisite for the claim.

Despite this, because they had not heard full argument on the issue, the EAT again followed
Leighton.

108 On the argument that the European Convention on Human Rights is infringed in these circumstances, see Soteriou v Ultrachem Ltd
[2004] IRLR 870.

109 [1985] IRLR 403.

110 [1996] IRLR 64.

111 [1994] IRLR 59.

112 [1995]ICR 1091.

113 Rights to protection in employment under the Equality Act 2010 accrue to the wider definition of workers rather than just
employees; see Chapter 6.

114 Employment Appeal Tribunal judgment delivered on 23 July 1999; not reported.



100 1 TERMINATION OF EMPLOYMENT

Hall v Woolston Hall Leisure Ltd'"* concerned an employee who was dismissed on the grounds of
pregnancy and therefore had a claim under the Sex Discrimination Act 1975. She was paid part
of her salary without the deduction of tax or national insurance contributions and she was
aware of this illegality. The Court of Appeal confirmed the approach in Leighton and held that public
policy grounds, that she should not be able to rely on the contract because of her knowledge of the
illegality, were insufficient to defeat her claim.The court stated that it was undoubtedly correct that,
where the complaint is of a discriminatory dismissal, the claimant must establish that she was
employed and was dismissed from that employment, so that reliance must be placed on the contract.
It further stated:

It is the sex discrimination that is the core of the complaint, the fact of the employment and the
dismissal being the particular factual circumstances which Parliament has prescribed for
the sex discrimination complaint to be capable of being made ... and the awareness of the
employee that the employer was failing to deduct tax and NIC and to account to the Revenue
does not of itself constitute a valid ground for refusing jurisdiction.

More recently, the EAT has stated that it does not consider that the authorities

support the proposition that if the arrangements have the effect of depriving the Revenue of tax
to which they were in law entitled then this renders the contract unlawful . . . there must be
some form of misrepresentation, some attempt to conceal the true facts of the relationship,
before the contract is rendered illegal . . .""¢

Where there is some illegality in the performance of the contract, the question for the court or
tribunal is whether the right solution is to treat the whole contract as illegal or whether it is
possible to sever the unlawful elements and allow the claimant to recover for the remainder. Thus
in Blue Chip Ltd v Helabawi''” a foreign student was only entitled to the national minimum wage for the
weeks he was not in breach of a visa condition that prevented him working more than 20 hours a
week. Finally, in a recent case the Supreme Court seems to have moved away from the ‘reliance
principle’ and focused on the issues of proportionality and public policy.'®

5.4.1.3 Continuous employment

Claimants must normally be continuously employed for a period of not less than two years, ending
with the effective date of termination,'" in order to qualify for the right not to be unfairly dismissed.'”’
However, this does not apply if the reason or principal reason for dismissal was automatically unfair
(see below) or relates to the employee’s political opinions or affiliation. The length of this qualifying
period has changed on a number of occasions. Initially, in 1971, the period was two years. It then
became one year and subsequently six months. The Employment Act 1980 lengthened the period to
two years again for smaller employers."”! Continuity is to be calculated up to the effective date of
termination in accordance with ss 210-219 ERA 1996 (see Chapter 2).

115 [2000] IRLR 578 CA.

116 Enfield Technical Services Ltd v Payne [2007] IRLR 840.The Court of Appeal upheld this decision: see [2008] IRLR 500.

117 [2009] IRLR 128.

118 Patel v Mirza [2016] UKSC 42.

119 Subject to the provisions in s. 97 ERA 1996 on the effective date; see s. 213(1) on continuity being preserved in accordance with
that section.

120 Section 108(1) ERA 1996 as amended.

121 Those employing fewer than 20 employees.
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5.4.2 The dismissal

5.4.2.1 Whether a dismissal has taken place

Having established that an employee has at least two years’ continuous service and is not otherwise
excluded, progress can be made to the next stage — that is, to establish that a dismissal has taken place.
Section 95 ERA 1996 specifies the circumstances in which a dismissal takes place. The first of these is
when a contract under which the individual is employed is terminated by the employer. Where there
is a dispute as to whether a dismissal has taken place, the onus of proof is on the employee. Thus it is
vitally important not to confuse a warning of impending dismissal — for example, through the
announcement of a plant closure — with an individual notice to terminate.'*? For the giving of notice
to constitute a dismissal at law the actual date of termination must be ascertainable. Where an employer
has given notice to terminate, an employee who gives counter-notice indicating that he wishes to
leave before the employer’s notice has expired is still to be regarded as dismissed.'”

There are occasions when there is a dispute as to whether the individual has been dismissed
or whether they have resigned. This was the case in Morris v London Iron and Steel Co Ltd"** where the
employee claimed that he had been dismissed and the employer claimed that there had been a
resignation. After hearing evidence, the employment tribunal was unable to decide which was the
truth. Bearing in mind that the onus of proof was on the employee, the complaint was dismissed.
This approach was approved in the Court of Appeal:

the judge should at the end of the day look at the whole of the evidence that has been called
before him, drawing inferences where appropriate, and ask himself what has or has not been
shown on the balance of probabilities, and then, bearing in mind where the onus of proof lies,
decide whether the plaintiff or the defendant, or both, succeeds.

More recently, in Sandle v Adecco Ltd'** it was held that an agency worker had not been dismissed
because the employer had not communicated an unequivocal intention to terminate the contract.
According to the EAT, termination need not take the form of a direct express communication but
there must be some form of communication.

A radical alteration to an employee’s contract of employment may amount to a withdrawal of

126 yas a drastic

that contract and a conclusion that the individual was dismissed. Hogg v Dover College
example of this. A teacher was informed by his employer that he would no longer be head of
department, that he would be employed on a part-time basis only and his salary was to be halved.

The EAT concluded that:

both as a matter of law and common sense, he was being told that his former contract was
from that moment gone ... It is suggested on behalf of the employers that there was a
variation, but again, it seems to us quite elementary that you cannot hold a pistol to somebody’s
head and say ‘henceforth you are to be employed on wholly different terms which are in fact 50
per cent of your previous contract’.

This was not a variation of the contract which might give the employee the opportunity to accept
or reject a potential repudiation, but amounted to an express dismissal by the employer. This

122 See Doble Firestone Tyre Co Ltd [1981] IRLR 300.
123 Section 95(2) ERA 1996.

124 [1987]IRLR 182 CA.

125 [2016] IRLR 941.

126 [1990] ICR 39.
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approach was applied in Alcan Extrusions v Yates'” where the imposition of a continuous rolling shift

system in place of a traditional shift system, contained in the employees’ contracts, also amounted
to an express dismissal by the employer. Alternatively, the unilateral variation of an employee’s
contractual working hours might amount to a breach of a fundamental term entitling the employee
to resign and claim constructive dismissal. In Greenaway Harrison Ltd v Wiles'*® the threat to end the
contracts of employment if the change of hours was not accepted amounted to an anticipatory
breach giving rise to a constructive dismissal.

If an employer acts as a result of a genuine, but mistaken, belief that an employee has resigned,
it may not be enough to prevent the conduct from amounting to a constructive dismissal. In
Brown v JBD Engineering Ltd'* an employer appointed a new employee and told customers that the
previous employee was no longer employed, in the mistaken belief that the original employee had
left as a result of an agreement. The mistake might be a relevant factor, but could not be enough to
prevent the employee claiming that a dismissal had taken place.

5.4.2.2 Limited-term contracts
See 5.3.1 above and Chapter 3 on fixed-term contracts.

5.4.2.3 Constructive dismissal

Section 95(1)(c) ERA 1996 provides that an employee is to be treated as dismissed if the employee
terminates the contract as a result of the employer’s conduct. This is known as constructive dismissal.
Lord Denning'"* provided a clear definition:

If the employer is guilty of conduct which is a significant breach going to the root of the contract
of employment; or which shows that the employer no longer intends to be bound by one or
more of the essential terms of the contract; then the employee is entitled to treat himself as
discharged from any further performance. If he does so, then he terminates the contract by
reason of the employer’s conduct. He is constructively dismissed.

Lord Denning went on to state that the employer’s conduct must be sufficiently serious so as to entitle
the employee to leave at once."*' Subsequently, a number of additional principles have been developed.
First, although the intention to dismiss is not a necessary part of an employer’s repudiatory conduct,
if such intention exists it is plainly material to the question of constructive dismissal '*? Second, the
duty of trust and confidence is not suspended because one party has broken it. Thus employees’ own
antecedent breaches will not prevent them from establishing a constructive dismissal claim.'** Third,
once a repudiatory breach has occurred, it cannot be cured by the contract breaker.'**

An example of serious conduct which amounted to a repudiatory breach is shown in Weathersfield
v Sargent.’** The employee was given instructions to discriminate against ethnic minority customers.
She was so upset by this policy that she telephoned the employer and told them that she was
resigning, although she did not explain why: It was asserted that this failure to give a reason amounted
to a failure to accept any repudiatory breach by the employer and so there could not be a constructive

127 [1996] IRIR 327.

128 [1994] IRLR 380.

129 [1993] IRLR 568.

130 Western Excavations (ECC) Ltd v Sharp [1978] IRLR 27 CA. For a more recent formulation of the test for repudiatory breach, see Tullett
Prebon plc v BGC Brokers LP [2011] IRLR 420 CA.

131 See also Woods vWM Car Services (Peterborough) Ltd [1981] IRLR 413 CA, which followed Western Excavations in this respect.

132 Grewals Ltd v Koo Seen Li [2016] IRLR 638.

133 Atkinson v Community Gateway Association [2014] IRLR 834.

134 See Buckland v Bournemouth University Higher Education Corporation [2010] IRLR 445 CA.

135 [1999] IRLR 94 CA.
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dismissal. The Court of Appeal did not accept this argument and held that it was quite clear what the
real reason for the employee’s departure was and the fact that the employee left for this reason
amounted to an acceptance of the employer’s repudiation.'** Subsequently, the High Court has ruled
that it is sufficient for a claimant to show that they have resigned in response at least in part to the
employer’s breach and the fact that employees are in repudiatory breach does not prevent them
accepting an employer’s breach as bringing their contracts to an end.'”

The Court of Appeal has held that a series of acts can cumulatively amount to a breach of the
implied duty of trust and confidence and thus a constructive dismissal. The ‘final straw’, however,
does not have to be of the same character as earlier acts. It must contribute something to the breach
but what it adds may be relatively insignificant. In London Borough of Waltham Forest v Omilaju'*® the
complainant was employed by a local authority and issued five sets of proceedings alleging race
discrimination and victimisation. These were heard in July and August 2001 but the employer
refused to pay Mr Omilaju his full salary when he was absent without leave in order to attend the
employment tribunal. It was the authority’s rule that employees in his position were required to
apply for special unpaid leave or annual leave. In September 2001 Mr Omilaju resigned and claimed
unfair dismissal. The Court of Appeal upheld the tribunal’s decision that the refusal to pay for the
time attending the tribunal could not be regarded as the ‘final straw’ in a series of actions which
together amounted to a breach of trust and confidence. According to the Appeal Court, a ‘final
straw’ does not have to be of the same character as earlier acts. However, it must contribute
something to the breach of the implied term even if what it adds may be relatively trivial.

It is not necessary for an employee to leave immediately in order to show that their departure
is as a result of an employer’s breach of contract. According to the EAT, where there is more than
one reason why the employee left, the correct approach is to examine whether any of them was a
response to the breach rather than identify which was the effective cause.” In Jones v F Sil & Son
(Furnishers) Ltd'*" the employee left some three weeks after the final event in a series of breaches of
contract by her employer. She had obtained another job and left to take up the new position. The
EAT concluded that the main cause of her leaving was the employer’s actions, not because she had

41 where the

found another position to go to. A delay also occurred in Waltons & Morse v Dorrington
employer was held to be in breach of implied terms to provide a safe working environment and that
the employer would reasonably and promptly afford employees a reasonable opportunity to obtain
redress for any grievances.'*? In this case the employee strove to establish the right to sit in a smoke-
free work environment. The failure of the employers to deal with her grievance led to the employee
leaving and claiming constructive dismissal. She continued to work until she found alternative
employment and it was argued that she had affirmed her contract in doing so. In rejecting the view
that a delay in leaving negated the constructive dismissal, the EAT took into account her length of
service and the fact that she needed to earn an income.

Although in Elsevier Ltd v Munro'** it was held that continuing in post until a new job was obtained
amounted to affirmation of the contract, this will not always be the case. In Aparau v Iceland Frozen Foods

143

136 In Moores v Bude-Stratton Town Council [2000] IRLR 676 a local authority councillor’s abusive conduct towards an employee of the
authority amounted to a breach of the duty of trust and confidence such as to justify the employee resigning and claiming
constructive dismissal.

137 Tullett Prebon v BGC Brokers [2010] IRLR 648.

138 [2005] IRLR 35.

139 Wright v North Ayrshire Council [2014] IRLR 4. See also Ishaq v Royal Mail Group Ltd [2017] IRLR 208 where it was held that the reason
given in a letter of resignation was not genuine.

140 [1997] IRLR 493 FAT.

141 [1997] IRLR 488.

142 See also Robins (UK) Ltd v Triggs [2007] IRLR 857.

143 In Dryden v Greater Glasgow Health Board [1992] IRLR 469, where the employer introduced a no-smoking policy, the EAT held that there was
no implied duty to provide facilities for smokers and no breach as a result of which the employee could claim constructive dismissal.

144 [2014] IRLR 766
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plc'** new contracts of employment were issued which contained a mobility clause. Some 18 months

later the employee was given instructions to move to another branch. The employee denied that the
employer had the right to issue such an instruction and successfully claimed that she had been
constructively dismissed. The EAT accepted that the mobility clause had not been incorporated into
her contract and a summary instruction to relocate was a repudiatory breach. By way of contrast,
White v Reflecting Roadstuds Ltd'*® was about the transfer of an employee to an area of work where he
earned less income. The employee resigned and claimed that he had been constructively dismissed.
The claim failed because the EAT held that there was an express flexibility clause which permitted
the employer to do this. There was no necessity to imply a reasonableness term into the clause as
this would introduce a reasonableness test into the area of constructive dismissal.

An employer is not entitled to alter the formula whereby wages are calculated, but whether a
unilateral reduction in pay or fringe benefits is of sufficient materiality to entitle the employee to
resign is a question of degree. A failure to pay an employee’s salary or wage is likely to constitute
a fundamental breach if'it is a deliberate act on the part of the employer rather than a mere break-
down in technology. In Gardner Ltd v Beresford,'*” where the employee resigned because she had
not received a pay increase for two years but others had, the EAT accepted that in most cases it
would be reasonable to infer a term that an employer will not treat employees arbitrarily, capri-
ciously or inequitably in relation to remuneration. However, if a contract makes no reference at
all to pay increases, it is impossible to say that there is an implied term that there will always be a
pay rise.'*

The conduct complained about does not need to be taken by the employer. In Hilton International
Hotels (UK) Ltd v Protopapa'*’ a supervisor was severely reprimanded by her immediate superior in front
of other employees. She resigned and claimed constructive dismissal. On appeal, the employer
argued that there could not be a constructive dismissal because the immediate superior had no
authority to sack her. The EAT did not accept this and reaffirmed the principle that an employer is
to be held liable for the actions of employees for acts done in the course of their employment.'*
Finally, it should be noted that it is possible for an employer’s repudiatory breach to result from the

behaviour of the employee. In Morrison, !

for example, the employer suspended an employee
without pay as a result of the employee’s behaviour. They had no contractual authority to suspend
the employee who resigned and successfully claimed that there had been an unfair constructive
dismissal. The employment tribunal decided that there should be a 40 per cent reduction in her

compensation, because she had provoked the employer’s unlawful reaction.

5.4.2.4 The effective date of termination of employment

The date on which a contract of employment terminates is important not just for reasons of
calculating payments owed but also for calculating the start of the three-month period in which
employees must make their complaint to an employment tribunal. The common law approach to
the date of termination is that this will be when the notice given by the employer or employee
expires, or the date that payment in lieu of notice is accepted. If an employer has given notice to an
employee and, during that period, the employee resigns with the intention of leaving at an earlier

145 [1996] IRLR 119 EAT.

146 [1991]IRLR 331.

147 [1978] IRLR 63.

148 See Murco Petroleum v Forge [ 1987] IRLR 50.

149 [1990] IRLR 316.

150 See also Warnes v The Trustees of Cheriton Oddfellows Social Club [1993] IRLR 58, where an invalid resolution passed at a club’s annual
general meeting took away the secretarial duties of the club steward. Despite the invalidity of the resolution, this act amounted to
a fundamental breach of contract justifying a claim for constructive dismissal.

151 Morrison v Amalgamated Transport and General Workers Union [1989] IRLR 361 CA.
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date, the employee will still be treated as dismissed'*” but the effective date on which the contract

ends will be that indicated by the employee’s notice.

153

Section 97 (1) ERA 1996 provides a definition of the ‘effective date of termination’ in differing

circumstances:

When a contract of employment is terminated by notice, the effective date is the date on which
the notice expires. In Hutchings v Coinseed Ltd'** an employee resigned and was told by her
employer that she would not be required to work during her period of notice. She then started
work for a competitor at a higher salary. The court rejected the employer’s claim that this
amounted to a repudiatory breach of contract entitling them not to pay the employee during
the notice period, given the fact that they had not required her to do work for them during
this period. Where there is a mutual variation of the notice to terminate, the notice and the
contract of employment expire on the new date.'**

Where a contract of employment is terminated without notice, then the effective date is the
date on which the termination takes effect.'*® This is regardless of whether the employer
followed all the contractual procedures to which the employee was entitled"”” or whether the
"* the Court of Appeal
confirmed that the effective date of termination is the date of summary dismissal as long as the

dismissal was done in the correct manner.'*® In Kirklees MBC v Radecki

employee knows it. Thus the employer’s communication that the employee was being taken
off the payroll unequivocally conveyed that the employment was being terminated.

Where an employee is dismissed and no longer has the right to work and where the employer
no longer has the obligation to pay, then the contract is at an end, unless there is an agreement to
continue the relationship during any appeal proceedings.'* Drage v Governors of Greenford High School'®'
involved the dismissal of a school teacher. The question at issue was whether the effective date
of termination was the date when he was told of the initial decision to dismiss him or the
date when he was notified that his appeal against dismissal had failed. The Court of Appeal
held that:

The critical question arising, as in any similar case where contractual provision is made
foraninternal appeal, is whether during the period between the initial notification and the
outcome of the appeal the employee stands (a) dismissed with the possibility of
reinstatement or (b) suspended with the possibility of the proposed dismissal not being
confirmed and the suspension thus being ended.

Thus if a contract is held to have been suspended during the appeals procedure, then the
effective date will be the notification ending that procedure. The terms of the initial notification
are likely to be important, although not necessarily decisive.'®’
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[2009] IRLR 555.

See McMaster v Antrim Borough Council [2011] IRLR 235 NICA and Rabess v London Fire and Emergency Planning Authority [2017] IRLR 147.
[2000] IRLR 315 CA.

See Chapman v Letheby & Christopher Ltd [1981] IRLR 440, where the EAT held that the construction to be put on a letter of dismissal
should not be a technical one but one which an ordinary, reasonable employee would understand by the words used.



106 1 TERMINATION OF EMPLOYMENT

Even if the employee was contractually entitled to further payments, this may not delay the
effective time or date of termination. Thus, as in Octavius Atkinson & Sons Ltd v Morris,'®*
employee was summarily dismissed during the day, the effective time of the dismissal was
when it was communicated to him. This was so even though the employee was entitled to

if an

further payments for travel to and from work.

Where there is a limited-term contract which terminates as a result of the limiting event
without being renewed under the same contract, the effective date is the date on which the
termination takes effect.

Where the notice period is shorter than that required by s. 86 ERA 1996,"'** for the purposes
of the qualifying length of service required to claim unfair dismissal and calculating the basic
award for unfair dismissal,'® the effective date of termination will be at the end of the period
stipulated by s. 86 ERA 1996.'%

Whether in a particular case the words of dismissal evince an intention to terminate the
contract at once or only at a future date depends on the construction of those words. Such
construction must not be technical but reflect what an ordinary, reasonable employee would
understand by the language used. Moreover, words should be construed in the light of the facts
known to the employee at the time of notification. If the language used is ambiguous, it is
likely that tribunals will apply the principle that words should be interpreted most strongly
against the person who uses them. It should also be observed that, where a dismissal has been
communicated by letter, the contract of employment does not terminate until the employee
has actually read the letter or had a reasonable opportunity of reading it.' Thus in McMaster v
Manchester Airport,'*® the employer had posted a letter of dismissal to the applicant and had
presumed that it was received and read. This was not an altogether unreasonable assumption,
given that the employee was absent from work through sickness and might reasonably have
been expected to be at home where the dismissal letter was sent. In fact he was away on a day
trip to France and did not read the letter until the next day. The court held that it was the
day that the employee read the letter which was the effective date of termination.

5.4.3 The reasons for dismissal
Having established that a dismissal has taken place and when it took effect, the next stage is to
decide whether the reasons for dismissal can be treated as within those permitted by the ERA 1996
or whether they should be regarded as unfair.

5.4.3.1 Statement of reasons for dismissal

If an employer gives an employee notice of dismissal or terminates the employee’s contract without
notice, then the employee is entitled to be given a written statement giving particulars of the
reasons for the dismissal. Employees engaged under a limited-term contract which expires without

163

[1989] IRLR 158 CA.

164 The minimum periods of notice required; see above.

165
166

167
168

Sections 108(1) and 119(1) ERA 1996.

Section 97(2)—(5) ERA 1996. In Lanton Leisure Ltd vWhite and Gibson [1987] IRLR 119 two employees were dismissed without notice
for gross misconduct and, consequently, failed to have enough continuous service to qualify for making an unfair dismissal claim.
The employees claimed that they were entitled to the protection of (now) s. 97(2) ERA 1996. The EAT concluded that the
employment tribunal had a duty to consider first whether there had been conduct warranting a dismissal for gross misconduct,
which had the effect of removing the employees’ contractual rights to notice.

See GISDA Cyf v Barratt [2010] IRLR 1073 SC.

[1998] IRIR 112.
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being renewed under the same contract are also entitled to such a statement.'”’ There are some
conditions attached to this right:

1. TItonly applies to employees who, at the effective date of termination, '”” have been continuously
employed for a period of two years.'”"

2. The employee is entitled to the statement only if he or she requests it. Once requested, the
statement must be provided within 14 days.'”

It is acceptable for the statement to refer unambiguously to other letters already sent which contain
the reasons for dismissal.’”* Special provision is made for those who are pregnant or who are
on maternity or adoption leave, if this leave is brought to an end. If they are dismissed, there is
no continuous service requirement before they are entitled to a statement, neither do they need to
request it."* Written statements provided by the employer are admissible in evidence in subsequent
legal proceedings.'”®

An employee may make a complaint to an employment tribunal if the employer unreasonably
fails to provide the written statement or if the reasons given are inadequate or untrue."”® The
obligation on employers is to state what they genuinely believe to be the reason or reasons for
the dismissal. There is no requirement for the employment tribunal to decide whether they were
good reasons or justifiable ones.'”” This would happen at a later stage if unfair dismissal proceedings
were brought. If the employment tribunal finds the complaint well founded, then it may make a
declaration as to what it considers the employer’s reasons for dismissing were and also make an
award that the employer must pay the employee a sum equal to two weeks’ pay.'’® Somewhat
bizarrely, this right to complain only relates to statements that have been requested.'””

5.4.3.2 Automatically unfair reasons

Dismissals for automatically unfair reasons do not require an employee to have worked continuously

for a period of two years.'® These dismissals relate to such matters as the following:'®'

1. Family reasons'®” — these are reasons relating to the Maternity and Parental Leave etc. Regulations
1999'® and include reasons related to (a) pregnancy, childbirth or maternity, (b) paternity,
parental or adoption leave. They also include the right to time off for dependants contained in
s. 57A ERA 1996.

2. Health and safety matters'®* — where the reason for dismissal was that the employee:

169 Section 92(1) ERA 1996.

170 Section 92(6)—(8) ERA 1996 describes the meaning of effective date of termination; these provisions are identical to those in s.
97(1)—(2) described above.

171 Section 92(3) ERA 1996.

172 Section 92(2) ERA 1996.

173 See Gilham v Kent County Council (No 1) [1986] IRLR 56.

174 Section 92(4)—(4A) ERA 1996.

175 Section 92(5) ERA 1996.

176 Section 93(1) ERA 1996.

177 Harvard Securities plc vYounghusband [19907] IRLR 17.

178 Section 93(2) ERA 1996; see Part XIV Chapter II ERA 1996 for the meaning of a week’s pay; considered below.

179 See Catherine Haigh Harlequin Hair Design v Seed [1990] IRLR 175.

180 Section 108(2)—(3) ERA 1996.

181 This should not be taken as a comprehensive list; the number of automatically unfair reasons seems to grow with each new piece
of employment legislation. At the end of 2016 there were 28 automatically unfair reasons listed in Section 108(3) ERA 1996.

182 Section 99 ERA 1996.

183 SI1999/3312.

184 Section 100 ERA 1996. On how this section should be applied, see Oudahar v Esporta Ltd [2011] IRLR 730.
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® Carried out, or proposed to carry out, activities designated by the employer in connection
with preventing or reducing risks to the health and safety of employees.

® Performed, or proposed to perform, any of his or her functions as a safety representative
or a member of a safety committee.

® Took part or proposed to take part in consultation with the employer pursuant to the
Health and Safety (Consultation with Employees) Regulations 1996 or in an election of
representatives of employee safety within the meaning of those Regulations.

®  Where there was no safety representative or committee or it was not reasonably practicable
to raise the matter in that way, brought to the employer’s attention, by reasonable means,
circumstances connected with his or her work which she or he reasonably believed were
harmful or potentially harmful to health and safety.

® Left or proposed to leave, or refused to return to (whilst the danger persisted), his or her
place of work or any dangerous part of the workplace, in circumstances of danger which
he or she reasonably believed to be serious and imminent and which she or he could not
reasonably have been expected to avert.

® Took, or proposed to take, appropriate steps to protect himself or herself or other persons,
in circumstances of danger which he or she reasonably believed to be serious and
imminent. Whether those steps were ‘appropriate’ must be judged by reference to all the
circumstances, including the employee’s knowledge and the facilities and advice available
at the time. A dismissal will not be regarded as unfair if the employer can show that it was,
or would have been, so negligent for the employee to take the steps which she or he took,
or proposed to take, that a reasonable employer might have dismissed on these grounds.

Protected shop workers and betting shop workers'® who refuse to work on Sundays.
Working time'®®
comply with instructions contrary to the provisions of the Working Time Regulations 1998,'¥
refused to give up any rights under these Regulations, failed to sign a workforce agreement or
is performing, or proposing to perform, the duties of an employee representative in relation
to Sch. 1 to those Regulations.

Pension scheme trustees'®® — performing, or proposing to perform, the duties of a trustee of a
relevant occupational pension scheme, which relates to the individual’s employment.
Employee representatives'® — being, or taking part in the elections for, an employee repre-
sentative for the purposes of consultation on collective redundancies'®® or transfers of
undertakings.""

Protected disclosures'”” — an employee dismissed for making a protected disclosure (see
4.5.2.4 above).

Assertion of a statutory right
right or alleges that an employer has infringed a statutory right. These are rights associated
with bringing complaints to an employment tribunal; rights to minimum notice;'** matters
concerned with deductions from pay, union activities and time off for trade union duties and

— where the reason for the dismissal is that an employee has refused to

1% — where an employee brings proceedings to enforce a statutory

185
186
187
188
189
190

Section 101 ERA 1996.

Section 101A ERA 1996.
S11998/1833.

Section 102 ERA 1996.

Section 103 ERA 1996.

Part IV Chapter IITULRCA 1992.

191 Transfer of Undertakings (Protection of Employment) Regulations 2006, SI 2006/246.

192
193

Section 103A ERA 1996.
Section 104 ERA 1996. See Mennell v Newell & Wright (Transport Contractors) Ltd [1997] IRLR 519.

194 Section 86 ERA 1996.
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activities;'”* matters connected with the right to be accompanied at disciplinary or grievance
hearings;"”* and rights conferred by the Working Time Regulations 1998." It is irrelevant
whether the employee has the right or whether it has been infringed, as long as the employee
acts in good faith.

9. The national minimum wage'”® — any action taken by, or on behalf of, an employee in
connection with enforcing rights relating to the national minimum wage. Again it is irrelevant
whether the employee has the right or whether it has been infringed, as long as the employee
is acting in good faith.

10. Working family tax credits or disabled persons tax credits'® — any action taken, or proposed
to be taken, by or on behalf of the employee in connection with rights requiring employers to
make payments and requiring employers to provide employees with information.

11. Participation in protected industrial action’® — where an employee takes part in protected
industrial action and is dismissed within the protected period. This protection does not extend
to those who take part in unofficial industrial action (see Chapter 12).

12. Part-time work — where employees bring proceedings to enforce their rights under the Part-

time Workers (Prevention of Less Favourable Treatment) Regulations 2000.%"!
202

199

13. Redundancy’®’ — where the principal reason for a dismissal is redundancy and it is shown that
the same circumstances apply to other employees in the same undertaking in similar positions
and who have not been dismissed and it is shown that any of (1) to (12) apply.

14. Spent offences — where a conviction of less than two and a half years is spent*” the employee
is not under an obligation to disclose it. Section 4 of the Rehabilitation of Offenders Act 1974
stops employers from dismissing someone for not revealing the information to them. Certain
sensitive occupations, such as nurses, police and social service workers, are excluded from
these provisions.***

15. Transfers of undertakings — reg. 7(1) of the Transfer of Undertakings (Protection of
Employment) Regulations 2006*°° makes a dismissal by reason of relevant transfer automatically
unfair, unless the reason for the dismissal was an economic, technical or organisational one.?*

16. Fixed-term work — where employees do anything to act on their rights under the Fixed-term
Employees (Prevention of Less Favourable Treatment) Regulations 2002.

17. Flexible work —s. 104C ERA 1996 provides protection for a qualifying employee who applies,
in accordance with s. 80F ERA 1996, to change their hours, times or place of work to enable
the employee to care for a child.

Other instances of automatically unfair dismissal are those which constitute discrimination made
unlawful by the Equality Act 2010 (see Chapter 6).

195 Sections 68, 86, 146, 168—170 TULRCA 1992; see also s. 152 TULRCA 1992.

196 Section 12(3) Employment Relations Act 1999.

197 SI1998/1833.

198 Section 104A ERA 1996.

199 Section 104B ERA 1996; see Sch. 3 Tax Credits Act 1999.

200 Section 238A(2) TULRCA 1992.

201 SI2000/1551; see reg. 7.

202 Section 105 ERA 1996.

203 Meaning a period of time since the sentence was served; the length of this period depends upon the severity of the sentence.
204 See Wood v Coverage Care Ltd [1996] IRLR 264 which was about an employee, whose post was redundant, being refused alternative

S

Y

work because of a conviction that excluded her from the social work alternative positions.

S12006/246.

Regulation 7(2) Transfer of Undertakings (Protection of Employment) Regulations 2006; see Dynamex Friction Ltd v AMICUS [2008]
IRLR 515 where the Court of Appeal accepted that employees had been dismissed for an economic reason when an administrator
decided that he had no option but to sack them because the company had no money.

Inserted by s. 46 Employment Act 2002.

20
20

e %!
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5.4.3.3 Fair or unfair reasons for dismissal

Having established that a dismissal has taken place, it is then for the employer to show that the
reason for it was fair.”*® This is to be done by showing that the reason (or the principal reason if
there is more than one), for the dismissal is that:

1. Tt relates to the capability or qualifications of the employee for performing work of the kind
for which the employee was employed.

2. TItrelates to the conduct of the employee.

3. The employee was redundant.

4. The employee could not continue to work in the position for which the employee was
employed without breaching a duty or restriction imposed by an enactment.*”’

There is a distinction between the first two of these reasons and the last two. It is a distinction,
defined by the EAT, as that between the language of actuality and that of relationship. In Shook v London
Borough of Ealing’*® the EAT considered this distinction:

Two of them are couched in the language of actuality: the employee must be redundant or
engaged under an unlawful contract, as the case may be. The other two are expressed in the
language of relationship: the reason must relate to the capability for performing the work of
the relevant kind or must relate to the conduct of the employee, as the case may be.

If the reason, or principal reason, does not fall into one of the four categories above it may still be
fair if the dismissal takes place for

some other substantial reason of a kind such as to justify the dismissal of an employee holding
the position which the employee held.*"

It follows that where no reason is given by the employer, a dismissal will be unfair simply because
the statutory burden has not been discharged. Equally, if a reason is engineered in order to effect
dismissal because the real reason would not be acceptable, the employer will fail because the
underlying principal reason is not within s. 98(1) or (2) ERA 1996.>"

No account is to be taken of any pressure exerted upon an employer to dismiss unfairly. If
the employer is under pressure to dismiss an employee resulting from threats of;, or actual, industrial
action, this will not be taken into account. The tribunal will consider fairness as if there was no
such pressure.’”® The exception to this rule is where an employer has been pressured to dismiss
an individual for not joining a trade union. In such a case the employer may request the tribunal
to add the person whom it is alleged exercised the pressure as a party to the proceedings.
The effect of this is that the tribunal may order that part of any compensation owed is paid by the
third party.*'*

The reason for the dismissal is the one known to the employer at the time of the dismissal. It
is not acceptable for a tribunal to take into account matters which were not known to the employer

208 Section 98(1) ERA 1996.

209 Section 98(2) ERA 1996.

210 [1986] IRLR 46.

211 Section 98(1)(b) ERA 1996.

212 See ASLEF v Brady [2006] IRLR 76.
213 Section 107 ERA 1996.

214 Section 160 TULRCA 1992.
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at the time of the dismissal.?’* In W Devis & Sons Ltd v Atkins’'® the employer attempted to introduce
new evidence of a dismissed employee’s serious misconduct. This failed because it was information
that came to light after the dismissal had taken place for another reason, namely a failure to obey

217

instructions. The court approved the approach taken in Abernethy v Mott, Hay & Anderson®'” where it was

ruled that:

A reason for the dismissal is a set of facts known to the employer, or it may be of beliefs held
by him, which cause him to dismiss the employee. If at the time of the dismissal the employer
gives a reason for it, that is no doubt evidence, at any rate as against him, as to the real reason.

Any extra information could, however, be taken into account when assessing compensation. The
exception is information that may become available during an internal appeals procedure, although
this material must relate to the original decision. To exclude this information would be to ignore
important parts of the case, either in favour of the employer or the employee. Lord Bridge stated in
West Midlands Co-operative Society Ltd v Tipton:*'®

The apparent injustice of excluding ... misconduct of an employee which is irrelevant to the
real reason for dismissal is mitigated . . . by the provisions relating to compensation in such a
case. But there is nothing to mitigate the injustice to an employee which would result if he were
unable to complain that his employer, though acting reasonably on the facts known to him
when he summarily dismissed the employee, acted quite unreasonably in maintaining his
decision to dismiss in the face of mitigating circumstances established in the course of the
domestic appeals procedure . . 2"

Section 98(4)(a) ERA 1996 provides that once the employer has shown that the reason for the dis-
missal comes within the terms of's. 98(1) or (2), then the issue for the tribunal is whether the employer
acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee. This
will partly depend upon the size and administrative resources of the employer’s undertaking?** and will
be decided ‘in accordance with equity and the substantial merits of the case’.””!

5.4.3.4 Capability or qualifications

Capability is assessed by reference to skill, aptitude, health or any other physical or mental quality.
Assessing capability may well be subjective and an employer will need to be able to show that they
had reasonable grounds for their belief. In Taylor v Alidair Ltd,** which concerned the competence of
an airline pilot, Lord Denning MR stated:

222

In considering the case, it must be remembered that . . . [the Act] contemplated a subjective
test. The tribunal have to consider the employer’s reason and the employer’s state of mind. If
the company honestly believed on reasonable grounds that the pilot was lacking in proper
capability to fly aircraft on behalf of the company, that was a good and sufficient reason for the
company to determine the employment then and there.

215 This includes considering the reasons throughout the notice period: see Parkinson v March Consulting Ltd [1997] IRLR 308 CA.

216 [1977]AC 931 HL.

217 [1974] IRLR 213.

218 [1986] IRIR 112 HL.

219 Similarly, defects in the disciplinary or dismissal procedures can be remedied on appeal: see Whitbread & Co v Mills [1987] IRLR 18.
220 Section 98(4)(a) ERA 1996.

221 Section 98(4)(b) ERA 1996.

222 Section 98(3)(a) ERA 1996.

223 [1978] IRLR 82 CA.
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There are special considerations applicable when the individual could put people’s safety at risk but
the question as to when it is fair to dismiss an incompetent employee is an important one for
employers.

(a] Incompetent employees

The employer has a right not to have their business harmed by an incompetent person, but the
employee also has a right to be treated fairly. In Whitbread & Co v Thomas™* three employees were
dismissed as a result of their lack of competence in failing to prevent stock losses. This was despite
the fact that the employer did not know which of the three might be responsible for the losses. The
employer had, however, done everything possible to prevent the losses, including issuing warnings
and transferring, temporarily, the staff to other locations. The EAT accepted that the employer had
fulfilled three necessary conditions. These were, first, that if the act had been committed by an
identified individual it would have led to dismissal; second, that the act was committed by one or
more of the individuals in the group; and, third, that there had been a proper investigation to try
to identify the person or persons responsible for the act.??*

Treating an employee fairly does not necessarily mean not dismissing when they have many
years of service. In Gair v Bevan Harris Ltd*** a foreman was dismissed for unsatisfactory performance
and this was held to be fair, even though the employee had 11 years’ service. An unreasonable
procedural delay, however, might turn an otherwise fair dismissal into an unfair one.””

According to para. 1 of the ACAS Code of Practice on Disciplinary and Grievance Procedures:***
Disciplinary situations include misconduct and/or poor performance. If employers have a
separate capability procedure they may prefer to address performance issues under this
procedure. If so, however, the basic principles of fairness set out in this Code should still be
followed, albeit that they may need to be adapted.

In addition, paras 1921 and 23 provide:

Where misconduct is confirmed or the employee is found to be performing unsatisfactorily it is
usual to give the employee a written warning. A further act of misconduct or failure to improve
performance within a set period would normally result in a final written warning.

If an employee’s first misconduct or unsatisfactory performance is sufficiently serious, it may
be appropriate to move directly to a final written warning. This might occur where the employ-
ee’s actions have had, or are liable to have, a serious or harmful impact on the organisation.

Afirst or final written warning should set out the nature of the misconduct or poor performance
and the change in behaviour or improvement in performance required (with timescale). The
employee should be told how long the warning will remain current. The employee should be
informed of the consequences of further misconduct, or failure to improve performance, within
the set period following a final warning. For instance that it may result in dismissal or some
other contractual penalty such as demotion or loss of seniority.

224 [1988] IRLR 43.

225 See Monie v Coral Racing Ltd [1980] IRLR 464 CA where this principle was established in situations of dishonesty. In Whitbread the EAT
suggested that it would apply to situations concerning incompetence only exceptionally.

226 [1983] IRLR 368.

227 See RSPCAv Cruden [1986] IRLR 83, where an employee was dismissed for what was described, by the employment tribunal, as
‘gross misjudgment and idleness quite incompatible with the proper performance of his duties’. Nevertheless, the dismissal was
unfair because of a long delay in instituting proceedings.

228 2015. On the status of the Code, see below.
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Some acts, termed gross misconduct, are so serious in themselves or have such serious
consequences that they may call for dismissal without notice for a first offence. But a fair
disciplinary process should always be followed, before dismissing for gross misconduct.?””

It should be noted that in Airbus Ltd vWebb**® the Court of Appeal held that an expired warning does
not make the earlier misconduct an irrelevant circumstance under s. 98(4) ERA 1996. Subsequently,
in Wincanton Group v Stone”*' the EAT suggested that employers are obliged to have regard to previous
warnings. In this case the employment tribunal had wrongly looked at whether the warning was
justified instead of considering whether the employer was entitled to rely on it. However, the
Court of Appeal has accepted that warnings issued in bad faith should not be taken into account.”?

[b] Il health and absenteeism

A second and important aspect of capability is how employers deal with those who are absent from
work as a result of ill health. Appendix 4 of the ACAS Guide provides advice on how to deal with
persistent short-term absence, longer-term absence through ill health and special health problems.

According to the EAT, the cause of'ill health is not a concern of the tribunal, only the question as
to whether the employer was reasonable in dismissing the employee because of their unfitness for
work. Thus, even when the employer may have some responsibility for the employee’s lack of fitness
for work, the matter is not relevant when considering whether the dismissal was fair on the grounds
of capability.”** Subsequently, the key question has been identified as whether in all the circumstances
a reasonable employer would have waited any longer before dismissing on ill-health grounds.”*

It is likely that a dismissal for ill health will not be fair if the employee has not been consulted.
Discussions and consultation with the employee may bring out new facts which may influence the
employer’s decision. This is so even where the employer has received an independent medical
report on the employee’s state of health.?** In FirstWest Yorkshire Ltd v Haigh**® the EAT ruled that where
an employer provides an enhanced pension on retirement through ill health, it is expected to take
reasonable steps to ascertain whether the employee is entitled to benefit from this scheme. There is
a difference between situations where an employee becomes permanently unfit to carry out duties
required by their post and occasions when the employer decides to dismiss as a result of a poor
attendance record.

The issue of an individual becoming permanently unfit for work may also be an issue under
the Equality Act 2010 (see Chapter 6).”* In Seymour v British Airways Board,”** for example, a registered
disabled person was dismissed after the employer prepared and implemented a policy in relation to
‘non-effective’ staff, who might be restricted in their work for medical reasons. The EAT held that,
although the disabled person was entitled to special consideration, this was not sufficient to give
them priority over others in a redundancy situation. By way of contrast, in Kent County Council v

Mingo™” a disabled employee was held to have been discriminated against because priority was given

229 Pages 10—11 of the ACAS Guide Discipline and Grievances atWork (2016) describe the benefits of informality and pages 16—17 deal with
formal disciplinary action.

230 [2008] IRLR 309.

231 [2013]IRLR 178.

232 Way v Spectrum Property [2015] IRLR 657.

233 See McAdie v Royal Bank of Scotland [2007] IRLR 895 CA.

234 BSv Dundee City Council [2014] IRLR 131.

o

w

235 See East Lindsey District Council v GE Daubney [1977] IRLR 181.

236 [2008] IRLR 182.

237 Eclipse Blinds Ltd vWright [1992] IRLR 133 is an example of a case, prior to the Disability Discrimination Act 1995 (now replaced by
the Equality Act 2010), which concerned a disabled person with deteriorating health.

238 [1983] IRLR 55.

239 [2000] IRLR 90.
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to other redundant or potentially redundant employees who were not so disadvantaged. The
unfitness needs to be in relation to the particular work which the individual was employed to
undertake. Even where a contract gives the employer the right to transfer an employee to any other
work at a similar level, the fitness of the individual needs to be assessed in relationship to the
particular kind of work.**®

Continued periodic absences may be a considerable problem for some employers. It is
important that the individual is aware of the possible consequences of their absenteeism record.
Formal warnings may not always be appropriate, nor will medical evidence where it is not possible
to provide an accurate prognosis for the future. In Lynock v Cereal Packaging®*' the EAT held that the
approach of the employer must be based upon ‘sympathy, understanding and compassion’. Whilst
each case must depend upon its own facts, important considerations will be:

The nature of the illness; the likelihood of it recurring or some other illness arising; the length
of the various absences and the spaces of good health between them; the need of the employer
for the work done by the particular employee; the impact of the absences on others who work
with the employee ... the important emphasis on a personal assessment in the ultimate
decision and, of course, the extent to which the difficulty of the situation and the position of the
employee has been made clear to the employee.

In Devonshire v Trico-Folberth** an employee received a formal warning about her number of absences
from work due to ill health. After further monitoring showed no improvement in attendance she
was dismissed, initially because of her unacceptable record. During the internal appeal procedure,
an appellate body changed the reason for dismissal on compassionate grounds to one of being
medically unfit to work. The tribunal stated that a dismissal for the original reason may well have
been fair but not on grounds of being medically unfit. There had been insufficient investigation
of her condition and inadequate consultation with the employee to justify dismissal on these
grounds.** Consultation with the employee is necessary, so that the matter can be discussed person-
ally. Only in the rarest of circumstances is a dismissal on the grounds of health likely to be fair if
there has not been adequate consultation between the employer and the employee.***

[c] Qualifications

Qualifications means any degree, diploma or other academic, technical or professional qualification
that is relevant to the position held.”** The qualifications need to be considered in the light of the
particular position that the employee held. Thus, depending upon the circumstances, even a failure
to pass an aptitude test can be a reason for a dismissal under this heading.”** Such qualifications
might include the need for a driving licence, as in Tayside Regional Council v Mcintosh.”” When the local
authority advertised for vehicle mechanics they stipulated that applicants should have a clean
driving licence, although this was not mentioned in the written offer of employment.The successful
applicant met this criterion but, three years later, was disqualified from driving as a result of a
motoring offence. The employer dismissed him as there was no alternative work available. Despite

240 See Shook v London Borough of Ealing [1986] IRLR 46.

241 [1988] IRLR 510.

242 [1989] IRLR 396 CA.

243 See also Grootcon (UK) Ltd v Keld [1984] IRLR 302 where lack of medical evidence was important and the real reason for dismissal
may have been the insistence of a major customer.

244 See East Lindsey District Council v GE Daubney [1977] IRLR 181 for a fuller discussion of consultation requirements in such situations;
this case was followed in A Links Co Ltd v Rose [1991] IRLR 353.

245 Section 98(3)(b) ERA 1996.

246 See Blackman v The Post Office [1974] IRLR 46 NIRC.

247 [1982] IRLR 272.

_



TERMINATION OF EMPLOYMENT | 115

the lack of an express term in the contract, the EAT held that the need for a licence could be inferred
and that it was an essential and continuing condition of the individual’s employment.

5.4.3.5 Conduct

There may be a relationship between competence and conduct. For example, poor attendance at
work might be seen as a lack of competence or a result of the employee’s conduct.”** In Whitbread &
Co v Thomas* (above) the recurring stock losses in an off-licence raised issues about both the
employees’ competence in controlling the stock and their conduct in relation to their honesty or
otherwise. Prior to the tribunal considering whether the employer acted reasonably in treating a
reason as sufficient for dismissing an employee, it must first establish what the reason for dismissal
was.” Issues about employee conduct are also issues about how an employer reacts to that conduct,
so employee awareness of the conduct that is expected of them is important in establishing the
reasonableness of the dismissal. Lock v Cardiff Railway Co Ltd**' involved the dismissal of a train conductor
who asked a teenage boy to leave the train when it was discovered that he had no ticket or money to
pay. In this case the employer had failed to follow the ACAS Code of Practice by not making it clear
which offences would be regarded as gross misconduct justifying summary dismissal.

As a general rule, if an order is lawful, a refusal to obey it will be a breach of contract and
amount to misconduct even though similar refusals have been condoned in the past. Nevertheless, in
disobedience cases the primary factor to be considered is whether the employee is acting reasonably
in refusing to carry out an instruction.?** Thus in Robinson v Tescom Corporation*** the employee had agreed
to work under the terms of a varied job description whilst negotiations were ongoing. His subsequent
refusal to do so was held by the EAT to amount to disobedience of a lawful instruction.

Another area where there might be grounds for a fair dismissal is when a worker is dishonest.
In British Railways Board v Jackson™
believed that he was about to take his own goods on board the train to sell to customers, thus
depriving the employer of revenue. There were no tills on train buffet cars, so the employer relied
upon the honesty of its employees. The employer’s action was held to be reasonable and the
employer was entitled to take into account the prevalence of this type of dishonesty amongst
employees and whether the dismissal would be a deterrent to others from following the same
course. Dishonesty by employees against the employer is likely to be a breach of the fundamental
relationship of mutual trust and confidence and a repetition of such a breach might lead to dismissal
being within the range of reasonable responses (see below).”** Providing evidence of the employee’s
dishonesty may be a problem, but if the employer has reasonable grounds for sustaining a genuine
belief about the employee’s guilt, after carrying out an investigation, this is likely to be sufficient.”*
Thus in Rhondda CBC v Close?*’ the EAT accepted that it was not outside the band of reasonableness (see
below) for the employer to choose not to carry out its own independent questioning in a disciplinary
procedure but to rely instead on police statements. The Appeal Tribunal also expressed the view that
it is not generally incumbent on an employer to allow the cross-examination of witnesses.

It may not be immediately apparent to an employee that their actions are dishonest. Using
an employer’s telephone to make personal calls, for example, may be viewed as dishonest by an

* a train buffet supervisor was dismissed because the employer
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employer but not by an employee. There may be a need for a proper investigation as to the purpose
and circumstances of such calls. In John Lewis plc v Coyne?*® the court seemed to prefer a subjective
approach rather than any absolute definition of dishonesty. An employee was dismissed for
breaching company rules on the use of telephones but the lack of a sufficient investigation by the
employer made it unfair. The court considered that there was a two-stage process in judging
whether dishonesty had occurred. The first was that it must be decided whether, according to the
ordinary standards of reasonable and honest people, what was done was dishonest. The second
stage was to consider whether the person concerned must have realised that what he or she was
doing was, by those standards, dishonest.

There is a distinction between misconduct at work and misconduct outside of it which has no
relationship to the employment.”® What, for example, is the position of an employer who has an
employee facing criminal charges? In Lovie Ltd v Anderson™® an employee was charged by the police
with two separate offences of indecent exposure. It might be natural for an employer not to wish
to retain an individual who faces such charges but there is still an obligation to carry out an inves-
tigation and give the employee an opportunity to state their case. Similarly, in Securicor Guarding Ltd v
R*! an employee was charged with sex offences against children, which he denied. The employer
was concerned about the reaction of important customers and, after a disciplinary hearing, the
employee was dismissed. This was held to be unfair, partly because the employer had not consid-
ered other options, such as suspension with full pay, in accordance with the company’s own disci-
plinary code, or moving the individual to less customer-sensitive work. By way of contrast, an
assistant schools groundsman who pleaded guilty to a sexual offence against his daughter was
dismissed because of the possible risk to other children. According to the Court of Appeal, the
employer had no choice but to dismiss the employee despite the lack of further investigation.
The plea of guilty and the nature of the job were sufficient.”** In Mathewson v RBWilson Dental Laboratories
Ltd*** a dental technician was arrested during his lunch break and charged with being in possession
of cannabis. The employers were held to have acted reasonably in treating this as a sufficient reason
for dismissal, even though the offence was unconnected with his work. The employer argued that
it was not appropriate to employ someone on highly skilled work who was using drugs, and
that there was concern about the effect on younger staff members of continuing to employ him.
A conviction itself, unless for a trivial or minor matter, would normally be sufficient to provide the
employer with adequate grounds for believing that the employee had committed the offence and
might be enough to dismiss the individual.”**

Examples of misconduct at work include those that involve relationships with colleagues.

Hussain v Elonex*®®

concerned an allegation of head-butting and was part of a number of incidents
between the complainant and another employee. This was considered grounds for dismissal,
although there was an appeal on procedural grounds. The same result occurred in Fuller v Lloyds Bank
plc**® where, after an employer’s investigation into an incident at a Christmas party that involved

smashing a glass into another employee’s face, the complainant was dismissed.
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An employer is entitled to expect an employee not to compete for customers or contracts (see
Chapter 4 on implied duties). Such competition may amount to a sufficient reason for dismissal. In
Adamson v B & L Cleaning Services**’
not compete for a cleaning contract with his employer. The EAT distinguished between competing

a foreman for a contract cleaning firm refused to agree that he would

with the employer, which is more likely to be a sufficient reason, and merely indicating an intention
to compete in the future,’® or applying for a job with a competitor. The stage the plans for competing
have reached may well be important for the employment tribunal in reaching a decision. Thus a
managing director who had formed a plan with another senior manager and attempted to induce
another employee to join them was held to have gone beyond merely indicating a plan to compete
in the future and was held to have been fairly dismissed.?*

5.4.3.6 Redundancy

In Williams v Compair Maxam Ltd*® the EAT laid down some principles that a reasonable employer
should follow if they were planning to dismiss on the grounds of redundancy. The EAT pointed out
that these were not principles of law but standards of behaviour. However, the approach has been
widely followed, even if the judgment now appears to reflect an industrial relations landscape that
no longer seems to exist. The principles are:

1. The employer would try to give as much warning as possible, to employees and their
representatives, of impending redundancies.

2. The employer would consult the employees’ representatives and agree criteria for selection.

3. The criteria for selection would not, as far as possible, depend upon the personal opinion of
the individual making the selection, but on objective criteria.

4. The employer would seek to ensure that the selection is made fairly against these criteria.

5. The employer would try to offer alternative employment, rather than dismissal.

If an employer has genuinely applied its mind to the issue of who should be in a redundancy pool,
then it will be difficult to challenge the decision. However, there is no legal requirement that a pool
should be limited to employees doing the same or similar work.””" In selecting for redundancy, a
senior manager is entitled to rely on the assessments of employees made by those who have direct
knowledge of their work. However, where new roles are to be filled as a result of a reorganisation,
the EAT has accepted that appointments are likely to involve something like an interview process.*’*
Employers need to show that their method of selection was fair and applied reasonably.””* An absence
of adequate consultation with the employees concerned or their representatives might affect their
ability to do this (consultation issues are considered below). It will not always be possible to call
evidence to show that adequate consultation would not have made a difference to the decision about
selection for redundancy. If the flaws in the process were procedural, it might be possible to
reconstruct what might have happened if the correct procedures had been followed. Yet if the tribunal
decides that the defects were more substantive, such a reconstruction may not be possible.”*

Thus reasonableness will normally require a warning to and consultation with affected
employees and/or their representatives, the establishment of a fair selection procedure and an
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attempt to avoid or minimise the redundancies. Nevertheless, a defect in this process is not neces-
sarily fatal to the employer. In Lloyd v Taylor Woodrow Construction,””* for example, there was failure to
inform the employee of the selection criteria before the decision to dismiss was taken. This flaw
was corrected at the appeal stage when the employee was given the opportunity to challenge the
criteria. In these circumstances the EAT agreed that the dismissal had not been unfair. In John Brown
Engineering Ltd v Brown?® an employer agreed the selection criteria with the employees’ representatives
but then refused to publish the marks allocated to each employee. This was held to make the appeals
procedure a sham, as individuals could not appeal against their selection without knowing their
marks, and the dismissals were held to be unfair.

An employer will normally be expected to provide evidence as to the steps taken to select the

employee for redundancy,’”’

the consultation that has taken place with the employee or their repre-
sentatives and the attempts to find alternative employment. Similarly, a tribunal would be expected
to consider all these issues when reaching a decision on the reasonableness of the dismissal.”’®

‘Last in, first out’ is still used as a criterion for selection and it is assumed to be based on
periods of continuous rather than cumulative service.””” Arguably, this form of selection indirectly
discriminates against women and younger staff and needs to be objectively justified. Selecting
employees on part-time and/or fixed-term contracts may also be potentially discriminatory. Section
105 ERA 1996 makes it unfair to select for redundancy on a variety of impermissible grounds
(see 5.4.3.2 above). In addition, s. 152 TULRCA 1992 offers special protection to those who are
members of a trade union or take part in its activities.”® Section 153 TULRCA 1992 provides that
where the reason (or principal reason) for the dismissal was redundancy, but the circumstances
constituting the redundancy applied equally to other employees holding similar positions and
those employees have not been selected for redundancy, if the reason (or principal reason) was that
the employee was a member of an independent trade union (or taking part in its activities), then
that dismissal will be unfair. In O’Dea v ISC Chemicals Ltd*®' it was argued that an employee who spent
half his time on trade union activities was in a special position and that, as a result, there were no
other employees in a similar position with whom he could be compared. The Court of Appeal held
that the trade union activities should be ignored when deciding whether the circumstances of the
redundancy applied equally to others in a similar position.

It is well established that employers have a duty to consider the alternatives to compulsory
redundancy.”®? As regards alternative employment, ‘the size and administrative resources’ of the
employer will be a relevant consideration. Nevertheless, only in rare cases will a tribunal accept that
a reasonable employer would have created a job by dismissing someone else.

Consultation may be directly with the employees concerned or with their representatives (see
Chapter 9 for specific requirements in relation to collective redundancies). In Mugford v Midland Bank
plc® the EAT held that a dismissal on the grounds of redundancy was not unfair because no
consultation had taken place with the employee individually, only with the recognised trade union.
The EAT described the position with regard to consultation as follows:
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® Where no consultation about redundancy has taken place with either the trade union or the
employee, the dismissal will normally be unfair, unless the reasonable employer would have
concluded that the consultation would be an utterly futile exercise.

® Consultation with the trade union over the selection criteria does not of itself release the
employer from considering with the employee individually the fact that he or she has been
identified for redundancy.

® It will be a question of fact and degree for the tribunal to consider whether the consultation
with the individual and/or the trade union was so inadequate as to render the dismissal unfair.

In deciding whether the employer acted reasonably or not, the tribunal must view the overall
picture at the time of termination. The consultation must be fair and proper, which means that there
must be:

® Consultation when the proposals are still at a formative stage.
® Adequate information and adequate time to respond.”*
® A conscientious consideration by the employer of the response to consultation.?*®

Although proper consultation may be regarded as a procedural matter, it might have a direct bearing
on the substantive decision to select a particular employee because a different employee might have
been selected if, following proper consultation, different criteria had been adopted. It is not normally
permissible for an employer to argue that a failure to consult or warn would have made no difference
to the outcome in the particular case. It is what the employer did that is to be judged, not what might
have been done. Nevertheless, if the employer could reasonably have concluded in the light of the
circumstances known at the time of dismissal that consultation or warning would be “utterly useless’,
he or she might well have acted reasonably. Whilst the size of an undertaking might affect the nature
or formality of the consultation, it cannot excuse lack of any consultation at all. Finally, it should be
noted that the EAT has taken the view that warning and consultation are part of the same single
process of consultation, which should commence with a warning that the employee is at risk.?*

5.4.3.7 Contravention of an enactment

An example of a statutory ban on employment might be the rules contained in the Immigration,
Asylum and Nationality Act 2006.%* Sections 15 and 21 provide penalties if an organisation employs
an adult subject to immigration control if he or she has not been granted leave to enter or remain
in the UK or such leave is invalid, has ceased to have effect or is subject to a condition preventing
him from entering employment. However, a dismissal for the reason that the employer could not
lawfully continue to employ someone without contravening a restriction under an enactment is not

necessarily fair.?

5.4.3.8 Some other substantial reason
Section 98(1) (b) ERA 1996 includes a fifth potentially fair reason for dismissal. This is:

Some other substantial reason of a kind such as to justify the dismissal of an employee holding
the position which the employee held.

284 In Pinewood Repro Ltd v Page [2011] ICR 508 the EAT acknowledged that, while it might be too broad a principle to require employers
always to provide an explanation as to why an individual received particular scores, fair consultation includes the provision of
adequate information so that an employee can argue his or her case.

285 King v Eaton [1996] IRLR 199.

286 See Elkouil v Coney Island Ltd [2002] IRLR 174.

287 See Hounslow London Borough Council v Klusova [2008] ICR 396.

288 Sandhu v (1) Department of Education and Science; (2) London Borough of Hillingdon [1978] IRLR 208.

@

o N



120 | TERMINATION OF EMPLOYMENT

This provides flexibility for employers to introduce reasons other than the specific ones provided
for in ERA 1996. In RS Components Ltd v RE Irwin,”** which was about the dismissal of a salesperson who
refused to accept a new contract of employment containing a restrictive covenant, the court held:

There are not only legal but also practical objections to a narrow construction of ‘some other
substantial reason’. Parliament may well have intended to set out the common reasons for a
dismissal but can hardly have hoped to produce an exhaustive catalogue of all the circumstances
in which a company would be justified in terminating the services of an employee.

Thus ‘some other substantial reason’ is a general category which enables the courts to accept reasons
as potentially fair that are not related to those in s. 98(2) ERA 1996. In Iwin’s case the court was
sympathetic to the employer’s desire to protect its business by introducing non-competition
covenants for its sales staff. The burden is on the employer to show a substantial reason to dismiss.
The law is designed to deter employers from dismissing employees for a trivial reason or as a pretext
to conceal the real reason.”® However, if an employer can show that there was a fair reason in mind
at the time the decision was taken, and that the employer genuinely believed it to be fair, then this
might make it a dismissal for some other substantial reason. Thus this reason has covered a dismissal
! pressure from a third party”? and the
removal of an incumbent chief executive following a takeover.””” However, where allegations are
unproved the employer should check the reliability of what it has been told and the integrity of the

294
t.9

owing to: an irretrievable breakdown in work relationships,

informan

This desire to help employers make difficult decisions for sound business reasons has typified
the approach of the courts. St John of God (Care Services) Ltd v Brooks®* involved a charity-owned hospital
whose National Health Service funding was reduced. As a result the employer proposed to cut pay and
benefits to staff in order to make the necessary savings to stop them getting into financial trouble. The
proposals were eventually accepted by 140 of the 170 employees. The complainants were four of
those who did not accept the changes and were dismissed. The EAT held that it was insufficient to
look at the proposals alone. They were only one consideration and the reasonableness of the employ-
er’s actions had to be looked at in the context of sound business reasons and other factors — for
example, that the majority of the employees had accepted the changes. Thus the employees had been
dismissed for some other substantial reason.”® The acceptance of new terms and conditions by the
majority of employees was also a factor in Catamaran Cruisers Ltd vWilliams.”” In this case the employers
wished to make substantial changes to improve safety and efficiency. The EAT held that:

We do not accept as a valid proposition of law that an employer may only offer terms which are
less or much less favourable than those which pre-existed if the very survival of his business
depends upon acceptance of the terms.

The EAT remitted the matter back to the employment tribunal with an instruction that it should not
look solely at the advantages and disadvantages to the employees — it was also necessary to look at
the benefit to the employer of imposing the changes in the new contract of employment. In Farrant
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